Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



\ 



mmmmmmmm 



J 



\ 



V. • • • 



^4 



./ 



/v 



/ 



/ ! 



\ 



MANUAL 



UPOH TBI 



SEARCHING OF RECORDS 

AND THB PRKPARATIOH OF 

ABSTEACTS OF TITLE 

TO 

REAL PROPERTY. 

ILLUStSATBO BT 

BBFBRENCES TO THE STATUTES OP PENNSYLVANIA, 

OHIO, KENTUCKY, INDIANA, ILLINOIS, 

IOWA AND KANSAS. 



By MASKELL E. CimWEN, 

OF THB CINOINMATI BAR. 



CINCINNATI : 
ROBT. CLARKE <ft CO. 

LAW PUBLISHERS. 
1867. 



t 






AN 



h 



4 I 



,7 ^S 



entered aooording to Act of OongrMS, in the year 1865, 

Bt BOBEBT CLARKE k CO., 

IB the CIeric> oAloe of the District Court of the United Stetee for the 8oo;hen 

District of Ohio. 



MANUALS FOR BUSINESS MEN. 



ANNOUNCKMENT. 

The publishers beg leave to announce to the 
public, that they have made arrangements for the 
preparation of a series of publications, treating of 
the leading branches of the law, of the most prac-* 
tical importance. 

They will cover the leading divisions of Mercantile 
Law, the Law of Partnership, the Law of Insur- 
ance, of Common Carriers, and of Real Estate and 
Conveyancing, etc. They are intended to be neither 
mere manuals of practice, nor professional treatises, 
but summaries of the general principles, which lie 
at the bottom of the subject, for the information of 
the community at large. It is not expected that they 
will enable any man to be his own lawyer ; but to 
guide and direct every intelligent man, in such a way 
as to enable him to know when he ought to apply 
for advice, and to appreciate the importance and 
nature of the professional assistance which he is 
often obliged to seek. It is of great importance to 
every man to know the outlines of the principles 
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which fix his relations as a member of society, anJ 
determine his rights and duties, just as it is valuable 
to every one to understand enough of the science 
of physiology, to apprise him of the fundamental 
conditions of health, though no one would deem 
it sufficient to justify him in the practice of medicine. 
Every man by his mere experience in life and 
business, and intercourse with others, takes up 
certain ideas in reference to the law, as applicable 
in the various situations in which he is placed. 
The object of this series is to enlighten and cor- 
rect that stock of general opinion, which so often, 
and sometimes so erroneously and injuriously, affects 
conduct and interests. 

ROBERT CLARKE & CO., 

Publishers. 
Cincinnati, April, 1865. 
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MEMORANDUM. 



The following editions of statutes are cited, and 
are assumed to represent the law of their respective 
States in March, 1865 : 

Pennsylvania. Purdon's Digest by Brightly, 1862. 

Ohio Curwen's Revised Statutes, 1853 — 

1861. 

Kentucky. . . . Stanton's Revised Statutes of Ken- 
tucky, 1860. Session Acts, 1860- 
1861. 

Indiana Gavin and Herd's Statutes, 1860- 

1862. 

Illinois. ..... Scates, Treat, and Blackwell's Stat- 
utes, 1858. 
Cooke's Edition of the General 
Laws, 1859—1861. 

Iowa Revision of 1860. 1860. 

Kansas General Laws of Kansas, in force 

March 6, 1862. 1862. 
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In every- contract for the sale of real property, it 
is implied that the seller will, before the time fixed 
for the completion of the contract, produce to the 
buyer satisfactory evidence of his ability to make a 
marketable title to the land sold. The purchaser, 
therefore, is not bound to accept a deed, nor to pay 
the purchase money, nor is he chargeable with inter- 
est on the purchase money, until after this reasona- 
ble requirement has been complied with. The im- 
patience of buyers, and their unwillingness to trust 
to the investigations of the seller's counsel, often in- 
duce them voluntarily to incur the expense of making 
the necessary searches ; but they are not bound to do 
so. The owner of land contemplating a sale, seldom 
thinks it economical to have the title examined and 
an abstract of title made beforehand, and, in conse- 
quence, the completion of sales is frequently delayed, 
interest on purchase money lost, and expensive liti- 
gation incurred by the parties to enforce or resist 
a specific performance of the agreement.* 

The law of real property admits of such a variety 

■ ■ ■ — ■■ .■■■■ — I. ■.■.■■i_i^».» ■ ■» .■ — ■— -II — .1 . ^ ■ ». ■ .. ,1 -^ 

1 1 Chitty's Qen. Prac; 299; Sagden V. & P. 283, 289, 431. 
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and complication of interests in land, and gnarde 
the transfer of them with such strictness, as to 
make an investigation of the title, on a purchase or 
mortgage or lease, indispensible to the security of 
the purchaser, or mortgagee, or lessee. The title is 
made up of a series of documents, required to be 
executed with the solemnities prescribed by law, and 
of facts, not usually in the United States evidenced 
by documents, which show that the claimant is the 
person to whom the law gives the estate, as the 
heir, or tenant in dower, and the like. A methodi- 
cal statement of the contents of these documents, 
and facts, and of the evidence in support of them, 
constitute An Abstract of Title. The purpose of 
this work is to state how that abstract should be 
made, to notice the usual questions of law and doc- 
trines of equity that arise in examining titles, and 
to refer briefly to the common sources of informa- 
tion for the fuller elucidation of the law. To at- 
tempt to expound the law of real property would 
not only be beyond our limits, but would be in- 
consistent with the design of making this a man- 
ual for actual practice. It is desired to suggest, 
within limits which admit of the book being put 
into the pocket, the points to which the atten- 
tion of counsel should be drawn, in examining a 
title, and to refer to larger works for the learning 
necessary to enable counsel to give an opinion upon 
the title after the Abstract has been completed. 
The author is not aware of any American work 
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upon this subject, and there is unfortunately no 
treatise which gives an historical review of Ameri- 
can legislation on the law of Real Property. It id 
altogether beyond the scope of this work to attempt 
it. The law of the several states is therefore stated 
as it now is, and not as it has been ; and no attempt 
has been made, in stating propositions which involve 
the common learning of the profession, to do more 
than incidentally refer to the usual books on these 
subjects. 

. The client almost always desires to know, when 
applying to have a title examined, if he has made a 
binding contract. The title depending as well on 
facts external to records as upon the records them- 
selves, external inquiries may disclose such defects 
as to make it unnecessarjr to search the records. 
The price of land is so commonly fixed by the esti- 
mated quantity that clients frequently desire to be 
assured of the correctness of the computation. 
These subjects have therefore been first considered. 
During the progress of the negotiation for the pur- 
chase of lands, the intended buyer sometimes ascer- 
tains that a prior contract of sale exists, which is 
open and unrescinded. He can not, after this dis- 
covery, honestly or safely purchase the lands. The 
courts of equity treat a valid contract of sale of 
land as against the parties to the contract, and all 
persons who claim under them v^ith notice of the 
contract, as a transfer of the equitable title to the 
buyer (section 7), for whose benefit the second pur- 
chaser, with notice, hrMs any title he may acquire 
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(section 56). But a parchaser, who, before reoeiving 
notice of the prior contract, has paid the purchase- 
money, and received a deed conveying to him the 
legal title, is as innocent as the first purchaser, and 
has been more diligent than he was in perfecting hia 
title; and such second purchaser is therefore pre- 
ferred to the first purchaser. Notice of the existence 
of a prior contract, though it is a mere verbal one, 
and therefore apparently not legally binding (sec- 
tion 5), takes away from the second buyer the char- 
acter of an innocent purchaser, without notice, since 
even a verbal contract of sale may be enforced against 
the seller, if he admits its existence (section 10). 



CHAPT ER I. 

OF THE CONTRACT OF SALB OF LAK1>. 

Baa 1. The contract must be in writing. 

'* 2. The contract must be stamped. 

" 3w Contracts made by agents. 

" 4. Sales of land by auction. 

" 5. The written contract excludes verbal evideiiM 

" 6. The kind of title required. 

" 7. The effect of the contract 

'* 8. Putting the purchaser into possession. 

" 9. Failure of title before conveyance. 

" 10. The equitable doctrine of part performance. 

** 11. The effect of fraudulent representations. 

" 12. Mistakes in the written contract corrected. 

" 13. Refusal of wife to join m the deed. 

"14. Effect of death of either party. 

" 15. Proposed purchase by married woman. 

Sec. 1. By the provisions of the statute for the 
prevention of frauds and perjuries, enacted in Eng- 
land in 1677, and re-enacted in nearly all of the 
United States,^ no contract for the sale of land, or 
any interest in, out of, or concerning land, can be 
enforced, unless some note or memorandum thereof 
be made in writing, and signed by the party to be 
charged. The writing must contain within itself, 
without resort to any external evidence, the whole 

1 Pardon, 497; Carwen, 2283 ; 1 Stanton, 264; 1 G. & H. 848; 
B. T. A B. 541 ; Gen'l Laws of Kansas, 569 ; Iowa Rev. 692. 
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agreement, including the names of the contracting 
parties, the price to be paid, all the stipulations in^ 
tended to bind the parties, and such a description of 
the land as will enable any one acquainted with it, 
to learn upon reading the contract, what property 
was intended to be sold. Expressions descriptive 
of the property, if intelligible to those who know it, 
are sufficient ; such as, " my farm," '^ the house in 
which I live," etc.; and evidence, external to the 
writing, is admissible for the purpose of showing 
what land answers that description. Reference may 
also be had to any other writing, if the contract 
plainly and unmistakably refers to it, for the purpose 
of showing any of the terms of the agreement ; as 
where reference is made to a prior deed for the de^- 
scrip ti on of the land ; or the contract of sale was 
made by letter and answer. All writings, so con- 
nected by their own internal evidence, constitute one 
document in law ; but no evidence, external to the 
papers, is admissible to show a connection between 
papers not thus united ; for example, the advertise- 
ment on a sale by auction can not be read to show 
the terms of sale, unless the sale book refers to it as 
a part of the contract. The contract may be written 
either in ink or pencil, but must be written on paper, 
vellum, or parchment. If it is silent as to the time 
of payment, or of the delivery of the deed, it is im- 
plied that the payment and delivery are to be con- 
temporaneous acts, and are to be done in a reason- 
able time, which is to be determined upon a consid- 
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eratioQ of all the circumstances of the transactioii. 
The writing must be signed by the party to he 
charged ; and is valid, though not signed by the 
party insisting on the performance of it. A writing, 
in which the party to be charged has signed his 
flame in the third person, in the body of the instru- 
ment, instead of signing it at the bottom ; or which 
is signed by initials, the name appearing elsewhere 
on the paper ; is suflSciently "signed," if it is mani- 
fest on reading the paper that it was intended to be 
left in that state, and thus treated as a completed 
instrument. In Kentucky, however, the contract 
must be signed at the end or close.^ 

Sec. 2. The Internal Revenue Act,* 13 United 
States Statutes, 291, sees. 151, 156, 158, requires 
that there shall be paid by any person or persons, 
or party who shall sign or make, or for whose use 
or benefit any agreement shall be made, for every 
sheet or piece of paper upon which the same shall 
be written, five cents. This duty is paid by affixing 
an adhesive internal-revenue stamp. The person 
using or affixing the same shall write thereupon the 
initials of his name and the date upon which the 
same was attached or used, so that the same may 
not again be used. An instrument of any kind 
made without being duly stamped, or having there- 

1 er«6iileaf Et., sees. 262-271 ; Sugden on V. & P. 94-101 ; Smith 
on Contracts, by Rawie, 47 ; Gurwen, 2285, note ; 1 Stanton, 264 j 
Boydell T. Drttmmond, 11 East. 142; Siveufright y, Arekbald, 6 Eng« 
Law and Bq. R. 286. 

3 The act repealed June 2, 1872. 
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upon an adhesive stamp for denoting the duty 
chargeable thereon, with intent to evade the provi- 
sions of the Internal Revenue Act, shall be deemed 
invalid and of no effect. The act of March 3, 1865, 
however, allows the instrument to be stamped after 
ward, by the permission of the collector of the dis- 
trict, either upon, or without, the payment of the 
penalty. 

Sec 3. Authority may be given to an agent to 
enter into a contract for the purchase or sale of land 
by any writing, or by word of mouth, except in 
Pennsylvania, where the authority must be by writ- 
ing; and may be revoked, at any time before a 
binding contract has been signed by the agent, not- 
withstanding any verbal agreement into which he 
may have entered for a purchase or sale of the 
land.^ If it distinctly appears upon the paper who 
the principal is, and that it is his contract, the form 
in which the agent signs the contract is not material ; 
but ordinarily it is prudent to conform to the regular 
method and exclude the agent's name from the body 
of the instrument altogether, and sign it in the name 
of the principal " by A. B., his agent."^ It is not 
sufficient to protect the agent from personal liability 
upon the contract, to state in the writing that he is 
agent ; he must also state the name of his principal.^ 
No verbal evidence is admissible to discharge from 

1 Sugden V. & P. 130 ; Story Agency, sec. 466. 

2 Story on Agency, 146 ; Sugden V. k P. 126. 

8 Thompson v, Davenport, 9 Barn. Sc Cress. 78 ; 2 Smith's L. C. 212; 
Smith's Mer. Law, 210. 
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his liability as principal, a person who has signed a 
written contract, which does not disclose the name 
of the real principal. Hence, brokers and auction- 
eers, who do not, in the written contract of sale or 
purchase, disclose the name of their principals as 
the contracting party, are, though known to the 
other party to be brokers or auctioneers, personally 
liable upon the contract.^ Where the contract has 
been signed by an agent, acting for an undisclosed 
principal, the other party will have a right to hold 
the real principal, and to introduce verbal evidence 
to prove the agent's authority to bind him.^ An 
agent will bind his principal only so far as the prin- 
cipal has given him authority, or has represented to 
the other party that the agent has authority, to bind 
him. The mere declarations of the agent, as to the 
extent of his authority, though made at the time that 
the contract is signed, are not evidence against his 
principal to prove the authority. It devolves on the 
party dealing with the agent to ascertain exactly 
how far the agent's authority extends.^ If it is con- 
tained in a writing, he must call for the writing, and 
at his own peril construe its terms. Should the 
agent be unable to produce it, at the time the con- 

1 Franklm v. Lamondj 4 Man., Gran, k Scott, 637 ; Higgin* r. 
Senior, 8 Mee. & Wels. 834 ; Addison on Gont. 642. 

2 Trueman t. Lodevy 11 Ad. & Ellis, 595 ; 2 Smith's L. C. 226. 

3 Paley's Agency, by Dunlap, 202 j Story Agency, sees. 127, 133, 
224 ; Fenn v. HarHfton, 3 Term R. 757 ; Skinner r. Dayton, 5 John- 
ion's Cha. 365 ,• 2 Kent, 621. 
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tract is signed, that fact will be evidence tbat M# 
authority has been revoked.^ If on the production 
of the writing, it appears that the agent is authorized 
not only to sell, but to convey, the purchaser should, 
in Ohio, insist on the agent having the power re- 
corded, before the contract of sale is signed. If the 
authority is in writing, made on or after June 30, 
1864, (13 U. S. Statutes, 295, sec. 163), the validity 
of the instrument will depend on its being properly 
stamped.' The stamp duties are, upon a power of 
attorney to receive or collect rent, twenty-five cents ; 
to sell or convey real estate, or to rent or lease the 
same, one dollar ; power of attorney for any other 
purpose, prior to August 1, 1864, one dollar ; sub- 
sequent to August 1, 1864, fifty cents.* In cases 
where the power contains authority to do the things 
specified in more than one of these several clauses, 
it is suggested that the amount of the stamp must 
be the aggregate of the stamps required by the 
clauses involved. A principal who leaves in the 
hands of an agent, after the revocation of his au- 
thority, a power of attorney, will be bound to any 
honest person subsequently dealing with the agent 
on the faith of the power and without notice of its 
revocation.^ In Ohio, a wife who has joined with 
her husband in executing a power of attorney, may, 

1 Story Agency, sec. 475. 

2 The act requiring stamp was repealed June 2, 1872. 

3 Story Agency, sees. 470, 1-7, 443. 
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at any time previous to the sale and conveyance of 
the land, revoke the power, so far as relates to her 
interest in the land, by an instrument recorded in 
the country wherein the land lies. The revocation, 
in such cases, is inoperative, until the inatrument is 
recorded.* Where the authority given to the agent 
was by word of mouth, he is a competent witness, 
for either party, to prove the extent of the authority.^ 
One of the most common cases in practice is that of. 
authority given by mere employment, without any 
definite instructions. A man who employs another 
having a particular vocation, to do an act in the line 
of that vocation, does, by the very act of employ- 
ment, represent him to all who may honestly deal 
with him in ignorance of any private instructions 
his principal may have given him, in the line of that 
business, as having authority to do what is usual, in 
the usual manner, in the transaction of the princi- 
pal's business. Private instructions given by the 
principal to his. agent, do not, in such cases, limit 
the authority of the agent as against those dealing 
with him, in the regular course of business, without 
knowledge of the limitations.^ A contract signed 
by one of the contracting parties as agent for the 
opposite party, in pursuance of a verbal authority, 
is not a compliance with the statute of Frauds,^ 

1 Curwen, 2450. 

2 1 Greenleaf Ev. seo. 416. 

8 Smith's Mer. Law, 170 ; Story on Agency, see. 8ft. 
4 Sugden V. & P. 133. 
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Sec. 4. Sales by auction are within the statute 
of Frauds, and the Internal Revenue Act, and re 
quire a written contract, and a stamp,^ in the same 
manner as private sales. The auctioneer's clerk is, 
for the purpose of signing the contract on the accept- 
anco of a bid, the agent for both buyer and seller.' 
But the auctioneer has not, by virtue of his em- 
ployment, any authority to receive the purchase 
money, on a sale of land, nor to make any stipula- 
tions, after the bid is accepted, with respect to the 
title. Verbal declarations, made by an auctioneer iu 
the auction room, contrary to the printed conditions 
of sale, are inadmissible in evidence, unless perhaps 
the purchaser has particular personal information 
given to him of a mistake in the particulars of sale.' 

Sec. 5. The necessity of a written contract, in 
the case of a sale of land, is absolute. The im- 
portance of having it carefully prepared, so that it 
shall accurately state all the terms of the engage- 
ment and the nature and description of the prop- 
erty, will be apparent from a consideration of some 
of the rules of law applicable to the subject. The 
written contract excludes all evidence of previous 
negotiations and conversations upon the subject; all 
verbal efidence of any contemporaneous agreement, 
which would alter the legal effect of the writing ; 
^and all verbal evidence of a subsequent waiver of 



1 Tho act rcquiriug stamp was repealed Juno 2, 1872. 
21 Greoiiloaf Ev. boo. 2r;9; Pugdon V. k P. 132. 
SSugdin V. A r. 4«i, 47, 22, 154. 
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any of the terms of the writing.^ The writing is 
the sole repository of the agreement. The party 
seeking performance of it, is bound, in the courts 
of law, to show a literal performance, or an offer 
and readiness to perform it, in all its parts, by him- 
self. No allowance is made for any departure from 
its terms, either in respect of the time of perform- 
ance, or for mistakes in the description of the 
premises, or for defects of quantity. If he was not 
ready to perform what he engaged to do, on the day 
named in the contract for performance, or if he was 
not able then to convey the full title, and the very 
parcels described in the contract, all his remedies at 
law are gone.^ His remedies in equity, will be con- 
sidered in sec. 10. 

Sec. 6. It is an implied condition in all sales 
that the seller shall produce a fair marketable title, 
to which no reasonable objection can be made.^ If 
there was at any time a separation of the legal and 
equitable titles, the purchaser has a right to insist 
on having both conveyed to him. No purchaser is 
bound to accept a title depending upon a doubtful 
question of law, or upon facts, the evidence of 
which it is impracticable for him, at the time the 
deed is tendered, to investigate with satisfactory 
results. Thus, if the title depends on the validity 

1 1 Greenleaf Ev. sees. 275, 302. 

2 Adams' Equity, 85 ; Sugden V . k P. 247—266 
S Adams' Equity, 84; Sugden V. A P. 24. 
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of a marriage, or upon a condition and is liable to 
be forfeited by a breach of it, the seller can not, In 
the absence of satisfactory evidence of the marriage, 
or ot the performance of the condition, insist on the 
buyer taking the titleJ If there are incumbrances 
on the property, not disclosed at the time of the 
sale, the buyer may require them to be paid off, 
before he takes his deed. No one is bound to ac- 
cept or give an indemnity for a defective or incum- 
bered title.' No purchaser should accept a convey- 
ance until the incumbrance is removed; for if he 
does, he will have no remedy whatever, except by 
a suit upon the covenants in his deed, after the in- 
cumbrance has been enforced against him.' Imper- 
fect deeds must be corrected, and unrecorded deeds 
recorded, at the expense of the seller. 

Seo. 7. As the legal title to land can not be 
transferred, except by deed, the seller, notwithstand- 
ing the contract of sale, if it is silent upon the sub- 
ject, is entitled to retain the possession of the land 
and to exorcise the other rights of the legal owner, 
until the delivery of the deed. But the courts of 
equity, considering that a valid contract obliges the 
seller to convey the land to the buyer, and that that 
which ought to be done should in justice be consid- 
ered as already done, whatever formal proof ot the 

^ Sugden V. & P. 406, 505; Smith on Real and Per. Prop. 

a Sugden V. & P. 348, 679. 

8 Woodford v. Leavenworth^ 1 4 Ind. 3 1 4 ; Sugden V. & P. 370. 
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transaction may be yet lacking, treat the buyer, 
from the moment the contract is signed, as the 
owner, and the seller, though they do not disturb 
his legal possession, as trustee for the buyer, and 
therefore bound to use his possession for the bene- 
fit of the buyer. The consequences of thus treat- 
ing the contract as a conveyance of the equita- 
ble title, are to give all the benefit of any increase 
in the value of the land to the buyer and to put 
upon him all the risks of any decrease or loss, 
whether caused by natural decay or by inevitable 
accident, or by wrongful violence ; and to entitle 
the seller, if in the event it is proved that he had a 
title, notwithstanding the subsequent destruction of 
the property, to be paid the full amount of the pur- 
chase money ; and to entitle the buyer to apply to 
equity for relief, if the seller attempts to do any 
act, in relation to the premises, inconsistent with 
the terms of the contract or the buyer's right as 
equitable owner .^ 

Sec. 8. If the buyer is put into possession by 
the seller, the presumption of law is that he takea 
possession as owner, in performance of the con- 
tract, and he will therefore be entitled, even in the 
.absence of any written contract of sale, to compel 
the seller to convey the land to him, in all cases 
where he has purchased for value and the contract 

1 Sugden V. & P. o. 4. Bee. 1 ; Story's Eq. Juris, see. dig ; Ad 
ams' Equity, 140. 
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is fair and just in all its parts, and the conduct of 
the buyer has not been improper. In Ohio, no 
lapse of time will bar the right of the buyer, who 
has been put into possession, from his claim to have 
a legal conveyance from the seller. If the buyer is 
aware of objections to the title, he should not take 
possession, since his doing so will be evidence of 
his waiver of all known objections. If a nuisance 
exists upon the premises at the time of the sale, 
and is suffered to remain after he takes possession, 
he will be personally liable for its continuance.^ 

Sec. 9. If upon an investigation of the title, it 
is discovered, before a deed is made, that the seller 
does not possess a title to the extent required by 
the contract, he is not liable in damages for the de- 
fect ; but the buyer is at liberty, to take the land 
with the defect, abating a proportionate part of the 
price ; or, if the defect is material, to decline going 
on with the bargain. If the buyer was let into pos- 
session, and the title fails before conveyance, he is 
not liable to pay rent in respect of such occupation, 
while the contract remained unrescinded.^ 

Sec. 10. In sec. 5, it was stated that the neces- 
sity of a written contract, in the case of a sale of 
land, was absolute, and that no damages could be 



1 1 Sugden V. k P. 140 ; Carwen.. 2285, note ; Ohio Code, sec. •• 
King y. Pedley, 1 Ad. & Ellis, 822 ; Rich v. BaHerfield, 4 Man. 
Gran. & Scott, 783. 

2 1 Story Eq. Juris, seo. 796; Adams' Equity, 89; Sugden V St 
P. 263, 341. 
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recovered at law, upon the breach of the contract, 
unless the plaintiff could show that, on the day 
named, he was ready and offered to perform the 
contract, in strict accordance with its terms. The 
courts of equity have however intervened in cases 
where there is such a part performance of a verbal 
contract for the sale of land as would make it a 
fraud, as distinguished from a mere disappointment, 
on the buyer, for the seller to refuse to convey ; 
and have compelled the latter specifically to com- 
plete the transaction. To sustain a bill for specific 
performance of a verbal contract of sale of land, it 
is not enough to show a breach of contract, and the 
disappointment of just expectations by the other 
party's refusal to keep his engagement. The pay- 
ment of purchase money, the incurring of ex- 
penses for surveys, or the examination of title, are 
dierefore no part performance. But to put the 
buyer into possession solely in consequence of the 
contract, or to allow him to make repairs, on the 
same footing, and then to repudiate the contract, 
would be a fraud ; for the suppression of the con- 
tract, which was the only authority to enter into 
possession or to make repairs, would leave the buyer 
liable to an action at law for trespass. If the buyer 
were, therefore, in possession under a prior contract, 
his possession, not being referable to the verbal 
contract of sale, would be no act of part perform- 
ance. Intimately connected with the doctrine of 
part performance, is the practice of the courts of 
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equity to enforce a specific execution of an agree* 
ment, whether written, or resting on verbal evidence 
and fortified by part performance. Either party 
may invoke the aid of the court, and it is no objec- 
tion to the exercise of the jurisdiction that the 
complainant has not signed the contract of sale, if 
the party to be charged has signed it ; nor that the 
contract is verbal only, if there has been a part 
performance, in the sense above suggested. Where 
the contract is fair, is for value, is made by persons 
competent on both sides to bind themselves, gives 
rights which the parties may mutually enforce 
against each other, and its enforcement in terms is 
practicable and necessary for the purposes of com- 
plete justice, a court of equity will, ordinarily, in its 
sound discretion, at the suit of either buyer or 
seller, decree a specific execution of the agreement, 
by requiring the buyer to pay the price, and the 
seller to execute a deed. If a suit is brought within 
a reasonable time, it is no objection that the com- 
plainant was not ready on the day fixed for per- 
formance ; nor that in the contract there is a mis- 
take in describing the quantity or quality of the 
land; nor that at the time of the signing of the 
contract, the complainant had no title ; nor that he 
can not now make a title to a portion of the parcels 
sold : if the delay in offering to perform was not 
unreasonable ; if the error in description is so im- 
material as not to mislead the buyer ; if a title can 
be made before the final decree in the present suit ; 
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and if the failure of title to a portion of the prem- 
ises does not disappoint the buyer with respect to 
the intended use of the premises, and unreasonably 
impair the value of the property as a whole. Li 
case substantial justice will be done by carrying 
out the contract, and an abatement in the price will 
be a full compensation for the defect, the buyer will 
be required to take the property, and be allowed 
a deduction from the purchase money .^ 

Sec. 11. A misrepresentation of a matter of 
fact, false within the knowledge of the party making 
it, reasonably relied on by the other party, and con- 
stituting a material inducement to his contract, is a 
fraud, which entitles the person upon whom it is 
practiced to repudiate the contract. But the law 
never assumes that the buyer relies on the opinion, 
or random commendations of the seller, and there- 
fore no misrepresentation by the seller as to his 
opinion, or the opinions of others, concerning the 
value of the property, or the chances of its increas- 
ing in value, or of its being resold at advantage, 
though known to be false, amounts in law to a fraud. 
A false statement of the actual amount of rent re* 
ceived is fraudulent; for it is an assertion of a 
matter of fact, by the owner, who has the best 
means of knowledge, and may therefore reasonably 
be relied on. Mere nondisclosure of advantages or 



1 Story's Eq. Juris.; Adams' Equity ; Fonblanque's Eq.; Spenoe'f 
Bq.; Sugden V. & P.; Fry on Specif. Perf., jiaMim. 
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disadvantages is generally not equivalent to fraud, 
unless the party has undertaken, expressly, to make 
a full disclosure, or it is implied that he shall, from 
the nature of the contract. The contract of the 
man, mentioned in scripture, who having found 
treasure hid in a field, hid it and bought the field, 
was not, by our law, fraudulent. In the case of 
sales by auction, the owner may lawfully reserve a 
bid to prevent the sacrifice of the property, without 
notifying the bidders of it, except in cases where 
the sale is advertised to be " without reserve," or to 
be " positive," or in other words which imply that 
the highest bidder shall have the property. To buy 
the property in, after such an announcement, is, in 
law, a fraud on the real bidder ; as is also the em- 
ployment, in any case, of puffers, to screw up the 
price by taking advantage of the eagerness of buy- 
ers. An agreement among bidders at an auction 
not to bid against each other, but to share the ad- 
vantages of a purchase made by one of them, is a 
fraud on the seller. An auctioneer, or other agent, 
or oflScer, conducting a sale, can not buy the prop- 
erty, either for himself or as agent for another 
person.^ 

Sec. 12. If in reducing the contract of sale to 
writing, there has been some undesigned insertion or 
omission which makes it inconsistent with the terms 

1 Adams* Equity, 176 j 1 Story Eq. Juris., sees. 191-213,293; 
Addison on Contracts, 134 j Sugden V. & P. 887, 13, 3. 
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by which both parties meant to abide, a court of 
equity, when the mistake is admitted or proved, 
will reform the writing so as to make it express the 
real engagement. Verbal evidence to prove the 
mistake, is admissible. The court will, in like man** 
ner, reform the writing, if by the fraud of either, 
a stipulation which the parties agreed should be in- 
serted is omitted, or a clause which was not agreed 
upon, is inserted. If the parties agree as to the 
form of the contract, and it is deliberately drawn in 
that form, no misapprehension, under which either 
party may be, as to the legal effect of the contract 
when so drawn, will, necessarily, be a ground for 
rescinding, or reforming the instrument. Where the 
parties have not in fact agreed to the same thing, as 
where the seller supposes he is selling the ma- 
chinery in his mill, and the buyer supposes he is 
buying the land on which the mill stands, the mere 
existence of a written contract between them, will 
not, after satisfactory proof of the mistake, prevent 
the court from setting the transaction aside, as 
having been carried on under a mistake of fact.^ 

Sec. 13. The refusal of the wife to join in a 
conveyance of the husband's lands, after he hag 
sold them, sometimes occasions serious incon- 
veniences, and the purchaser is left to his choice of 
submitting to them or of giving up the contract. 

1 Adams' Eq. 168 ; Story Eq. Juris, sec U2 ; Sagden V . M P. 
ISO. 
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The claim of the wife, in such cases, is altogether a 
contingent one : she has a present right of dower in 
the land sold, which, if she survives her husband, 
may become an estate for life, incumbering, to the 
extent of a third of the value, the lands sold. If 
she dies first, the land is thereby disincumbered. 
The compensation which the purchaser has a right 
to insist upon, for this risk, in case he elects to take 
the estate, is to retain in his own hands one-third of 
the purchase money, paying to the seller the annual 
interest upon it from year to year, until the death 
of the husband or wife. If the husband dies first, 
he has the fund out of which to pay the widow her 
dower, the value of which, in such cases, is, at com- 
mon law, a third of the annual value of the land at 
the date of the sale, and not at the date of the hus- 
band's death. Should the wife die first, the hus- 
band's consolation will be the balance of the pur- 
chase money retained to cover a risk which 'her 
death terminated, and now paid over to him. The 
plan suggested is very seldom resorted to in prac- 
tice; and in those states, as in Ohio, where the 
widow is entitled to be endowed of the land accord- 
ing to its value at the time of the assignment, the 
retention of a third of the purchase money is ob- 
viously no sufficient indemnity. The old English 
rule of sending the husband to jail, until his wife 
consented to join in the deed, is very generally dis- 
approved in the United States. In the event of a 
married woman refusing to convey lands held by her 
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for her separate use^ which she has sold in the ex- 
ercise of that right of absolute disposal, which the 
doctrine of equity that, as to her separate estate, 
she retains the right of an unmarried woman in, 
spite of her marriage, confers upon her ; it is con- 
ceived that the ordinary rule, as to specific perform- 
ance, applies ; and that, therefore, she may be com- 
pelled to convey in execution of her contract, pre- 
cisely as an unmarried woman, having made a valid 
contract for the sale of her lands, would in equity 
be required to convey.^ With respect to the sale of 
the wife's lands, not settled to her separate use, the 
statutes of nearly all the states assume, in requiring 
the ofScer taking her acknowledgment to examine 
her whether she is then satisfied with the convey- 
ance, or wishes to retract, that no contract of sale 
made by her can be enforced by judicial sanctions.* 

Sec. 14. The death of either buyer or seller 
works no change in the rights of the survivor. He 
has the same right to a specific execution of the 
agreement against the representatives of the de- 
ceased as he had against the deceased himself. An 
impediment, arising from those representatives being 
minors or otherwise incapacitated to bind their own 
interests, may however, necessitate an application 
to a court by whom their rights may be bound. The 
practice of the courts of equity not to grant a de- 

1 Sagden V. & P. 232. 

3 Fry on Specific Perf. 351, 293 ; Sagden V. A P. 230. 
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cree against minors, without at the same time re- 
serving to them a day after coming of age to show 
error in the decree, has led, in the States of OhiO| 
Pennsylvania, Illinois, Iowa, and Kansas, to stat- 
utes authorizing the courts conclusively to bind the 
representatives of the deceased by a final decree.* 

Sec. 15. The proposal of a married woman to 
purchase lands, either with her own funds, they not 
being settled to her separate use, or with funds to 
be furnished to her by her husband or friends, is to 
be cautiously acted upon. She has by law an ab- 
solute right at any time during the marriage and 
within a reasonable time thereafter, to annul any 
transaction not respecting an estate settled to her 
separate use, entered into during her marriage, 
whether done with or against the consent of her hus- 
band. He also on learning of the transaction may, 
within a reasonable time, repudiate it. Her right to 
set aside the sale and reclaim the purchase money is 
not affected either by her having accepted a deed 
and taken possession, or by any lapse of time, if she 
comes forward within a reasonable time after her 
husband's death.^ 

ICurwen, 2401; Purdon, 191, 851 j S. T. k B. 162 j Iowa Rev 
418; Gen. Laws of Kansas, 529, 5S3. 
S Smith on Real and Personal Property, 880. 
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CHAPTER II. 

W THE ASCERTAINMENT OF THE QUANTITY OP LAND. 

Ssa 16. Plotting the surrey — ^Instraments needecL 
" 17. The surveyor's chain. 
" 18. The contents of rectangles. 
" 19. The contents of triangles. 
" 20. The contents of trapezoids. 
" 21. The contents of polygons. 
" ■ 22. The contents of irregular figures. 
" 23. The eflfect of the words " more or less." 

Sec. 16. Some knowledge of surveying and plot- 
ting, and of the more common rules for ascertaining 
the quantity of land, will be a guard againgt any 
gross mistake that may occur in the description of 
the premises, or in the alleged contents of the land. 
The only instruments needed are a semicircular pro- 
tractor, a pair of dividers, and a scale of equal 
parts. A scale divided into the fiftieth parts of an 
inch is very convenient, on account of the accuracy 
with which by means of it, links, being the hun- 
dredth parts of a chain, can be measured. Tho 
more common problems for superficial measurement 
of land, not requiring the aid of tables of sines and 
' logarithms, are easily solved, and the omission of 
unknown sides or angles supplied by plotting tho 
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survey on a scale of equal parts. Some of these 
problems will now be stated. For the more diflScult 
ones, which are sometimes involved in cases of par- 
tition and the adjustment of boundaries, reference 
may be had to Baker on Surveying (Weale's Series), 
Davies' Elements of Geometry and Trigonometry, 
Davies' Elements of Surveying, Robinson's Survey- 
ing, Gillespie's Surveying, or any approved work on 
the subject. 

Sec. 17. The surveyor's chain was intentionally 
so constructed as to make 100,000 square links to 
an acre. It is 66 feet long, divided into one hun- 
dred links, each of which is therefore 7*92 inches 
long : 625 square links make a square pole ; 16 
square poles make a square chain, and 10 square 
chains make an acre. If the dimensions are ex- 
pressed in feet, as is the case usually in surveys of 
town lots, an acre contains 43,560 square feet. It 
rarely happens, under the United States land system, 
that the boundaries vary much from straight lines. 

Sec. 18. Where the land is bounded by four 
straight lines, and has its opposite sides parallel, 
the area is ascertained by multiplying the base by 
the altitude. Thus, a rectangular field 14 chains 27 
lijaks long, and 9 chains 75 links wide, contains 
1,391,325 square links ; and as 100,000 square links 
make an acre, 1,391,325 square links make 13*91325 
acres. If the decimals -91325 are multiplied by 4 
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and the five right hand figures pointed off, as deci- 
mals, the result will express the number of roods 
and decimal parts of a rood, and if these decimals 
are multiplied by 40, and the five right hand figures 
pointed off as before, the result will be perches and 
decimals of a perch. The field would therefore con- 
tain 13 acres, 3 roods, 26 perches ; or, to express it 
decimally, 1^*91325 acres. 

Sec. 19. If the land is in the shape of a 
triangle, the contents are ascertained by multiplying 
the base and perpendicular together and dividing 
the product by 2. Where the length of the three 
sides is known, add the three sides together, and 
take half the sum ; from this half sum subtract each 
side separately; multiply the half sum and the 
. three remainders continually together : the square 
root of the product will be the area. Thus, a 
triangle w^hose sides are 342, 384, and 436 feet, 
contains 62980*14 square feet. 

Sec. 20. Where only two sides of the tract are 
parallel, the area is ascertained by adding the two 
parallel sides together, and multiplying half that 
sum by the distance between the parallel sides. 
Thus, a field bounded by two parallel lines, respec- 
tively 30 and 49 chains long, and distant from each 
otner 16*60 chains, contains 65*57 acres. 

Sec. 21. K none of the sides of the field are 
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parallel to each other, or if the field has more than 
four sides of different dimensions, the contents are 
computed by dividing the figure into as many tri- 
angles and trapeziums as may be convenient, and 
ascertaining the contents of the sum of the triangles, 
according to the rule stated in sec. 16. If the land 
is bounded by four straight lines, no two of which 
are parallel to each other, and the length of each 
side is given, and the two opposite angles are sup- 
plements of each other, the area may be found by 
adding all the four sides together and taking half the 
sum; subtract each side separately from the half 
sum; multiply the four remainders continually to-^ 
gether, and extract the square root of the last pro- 
duct, which will be the contents. 

Sec. 22. In cases where one of the boundaries 
is a stream, or a public road, it often happens that 
one side is too irregular in outline to admit of 
measurement, by dividing the field into triangles and 
trapeziums. Resort is therefore had to the plan of 
drawing a base line as near as practicable to the 
boundary and measuring from it, in several places, 
at equal distances, to the boundary line. To half 
the sum of the first and last breadths, add the sum 
of all the intermediate breadths, and multiply the 
result by the common distance between the breadths, 
to find the area. If the breadths were taken at un- 
equal distances, the contents may be determined, 
with tolerable accuracy, by adding all the breadths 
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together, dividing the sum by the whole number of 
them for the mean breadth, and multiplying that by 
the length of the base line. 

Sec. 23. It seems hardly necessary to add that 
the expression " more or less," following the state- 
ment of the contents of land in a contract or deed, 
where the price has been fixed with reference to the 
number of acres, covers only such immaterial errors 
as usually arise from the defects of instruments, the 
irregularities of the ground, the diflSculty of ascer- 
taining the exact variation of the magnetic needle, 
and the want of high professional skill in the sur- 
veyor. A gross mistake as to the quantity may be 
corrected, notwithstanding the words " more or less " 
are in the contract, as well as other mistakes of 
fact.* 

1 Portman ▼. Jlft^^ 2 BasseU, 570; Sugden V. A P. 370. 
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CHAPTER III. 

Oir THB PBBLIMINART INQUIRIES AS TO FAOTS. 

Ssa 24 If the seller has been disseized. 
*' 25. If another person is in possession. 
" 26. If an unrecorded deed exists. 
" 27. If an unrecorded charge exists. 
'* 28. If a forfeiture has been incurred. 
" 29. If a condition has been dispensed with. 

Seo. 24. It has been already stated that title 
depends, not only on documents and records, but 
also upon facts external to records. Inquiry into 
such facts may satisfy the purchaser that no title 
can be made by the seller, and the expense of a 
further search be thereby avoided. In those states 
where the English statute against the granting of 
pretended titles has been adopted or re-enacted, the 
first inquiry is whether the seller, or he under 
whom he claims, has been turned out, and is kept 
out of possession by an adverse claimant. Where 
those statutes exist, as in the States of Kentucky 
and Indiana, all conveyances made by a person thus 
out of possession/ are invalid.^ No statute of the 
kind is in force in Ohio ; but the fraudulent sale of 
land to which the seller has no title, is punishable, in 
that state, by indictment.^ 

1 1 Stanton, 278, 226; 1 G. A H. 261, n. 

2 1 Onrwen, 194, seo. 83. 
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Sbg. 25. Open, visible, notorious possession of 
land operates as notice of the occnpant's rights 
to all purchasers, who wiU therefore take the prem- 
ises, whether they have actual knowledge of the pos- 
session or not, subject to the occupant's right, what- 
ever it may be. Attempts have been made to throw 
doubts upon the applicability of this rule, where the 
occupant's title depends on a recordable instimment 
which has not been recorded ; but no cautious pur- 
chaser will omit to inquire as to the actual claims 
of any person whom he finds in possession of the 
land.^ 

Sec. 26. During the interval allowed by law 
between the execution and recording of a deed, it 
may be impracticable to ascertain, whether a prior 
conveyance, which if recorded in due time will have 
the priority of right, has been . already made and 
delivered. The character of the seller is, in most 
cases, the only security of the buyer, A purchase 
for cash, from a seller in failing circumstances, may 
therefore turn out to be a total loss. The periods 
allowed by law, in the several states, for recording 
deeds, are stated in the chapter upon deeds. 

Sec. 27. The existence of unrecorded charges, 
though they involve the incautious purchaser in un- 
expected hazards, may be ascertained by inquiry. 
Of this character, are the liens of mechanics and 

1 Adams' Equity, 163, note : 4 Penn. State B. 173. 
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material-men, which take effect from the time the 
labor is completed or the materials are furnished ; 
the lien of contractors, under city ordinances, for 
paving, or lighting, the adjacent streets ; the lien, 
created, in Kentucky, by the arrest of a felon, on 
his estate, in favor of the victim of his crime ; the 
lien of the Tnited States, under the internal revenue 
act, upon the sources of income, to secure the pay- 
ment of taxes ; and the like. The nature of these 
charges will be considered in Chapter V. It is suffi- 
cient for the present purpose to call attention to the 
necessity of making inquiries in regard to them. 
Some are in strictness matters of record, as, city 
ordinances and taxes ; but the existence of the 
charge depends also on matters of fact. 

Seo. 28. Estates liable to forfeiture for breach 
of condition subsequent, can seldom be forced upon 
unwilling purchasers, since there must always be 
some uncertainty whether the title has not already 
been divested. Permanent leaseholds renewable 
forever are, in Ohio, almost universally clogged 
with such conditions. The purchaser may inquire, 
but can not be absolutely safe, unless the person 
entitled to enforce the forfeiture, should one have 
been incurred, will confirm his title by uniting with 
the seller in the deed, or by executing a separate 
instrument. A verbal assurance made to the buyer, 
in answer to inquiries addressed to the landlord, 
or paramount owner, would, indeed, operate as an 
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estoppel, precluding him from enforcing a forfeiture ; 
but from the difficulty of preserving the proof of 
such assurance, it would be of little value as a muni- 
ment of title. 

Sec. 29. Where the purchaser is buying the re- 
version of an estate, and wishes to secure the con- 
tinned existence of conditions imposed on the tenant, 
or holder of the base fee, his attention must be called 
to the question, whether by the terms of the deed 
containing the condition, a verbal or mere written 
dispensation with its performance, without a deed, 
will be valid ; and if so, whether in fact any such 
dispensation was ever granted. It seems so con- 
trary to natural reason that a single instance of a 
dispensation with th^ performance of a condition, 
should put an end to the condition forever, that it is 
necessary to assure the unprofessional reader that 
such is the settled law.^ 

* J)umpor*8 case, 1 Smith's LeadinjEC Oaees, 19. 
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CHAPTER IV. 

OF THE SEARCH FOR DEEDS AND ABSTRACTINa THEM. 

Sbo. 30. How far back the search must extend. 

*' 31. The United States the source of title — Indian titles 

" 32. The land system of the United States. 

^ 33. Land descends and is transferred only according to 

the law of its situs. 

" 34. Rule modified by statutes. 

^ 35. Compulsory transfers by decree in equity. 

"^ 36. The searcher's preliminary sketch of title. 

" 37. The heading of the abstract 

'* 38. The patent from the government 

'* 39. Equitable title behind the patent 

*• 40. Deeds — points to be noticed. 

" 41. Law of Pennsylvania as to record of deed& 

« 42. Law of Ohio. 

** 43. Law of Kentucky. 

" 44. Law of Indiana. 

'* 45. Law of lUinoia 

" 46. Law of iowa. 

" 47. Law of Kansas. 

*^ 48. The names of the parties to the deed. 

" 49. Words of inheritance. 

" 50. The words of grant — statutory effect of certain words 

of grant 

" 51. The consideration and whether paid or not 

•* 52. The description of the parcels. 

" 53. Descriptions imperfect by omission. 

^ 54. Descriptions imperfect by false additions. 

" 55. Descriptions imperfect by errors. 

** 56. The declarations of trust 
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Sbc. 57. Purchaser's obligation to see to application of pa^ 
chase money. 

** 58. The rents and reservations. 

" 59. The conditions and limitations. 

'' 60-62. Covenants which bind subsequent owners. 

'' -63. Effect of dispensing with a condition. 

^ 64 Effect of entry for breach of oonditioo. 

*' 65. Covenants enforced in equity. 

" 66. The usual covenants. 

" 67. Covenant of seizin. 

" 68. Covenant of title. 

'* 69. Covenants for quiet enjoyment 

" 70. Covenant against incumbrances. 

" 71. Covenants that conditions have been performed. 

" 72. Recitals are notice. 

" 73. The testimonium clause. 

" 74. Sealing: scrawl seals. 

" 75. Erasures and interlineations. 

" 76. The attestation by witnesses. 

" 77. The acceptance of trusts. 

" 78-85. The acknowledgment or proof of execution. 

" 86. Memorandum of defects. 

" 87. Deed of woman about to be married. 

" 88. Powers of attorney to convey. 

" 89. Deeds made by and to aliens. 

Seo. 30. Adverse possession for the period fixed 
by the statute of limitations is, in its efiects, equal 
to a perfect legal title. The seller therefore is bound 
to trace his title back, at the least, through that 
period. The exceptions in the statute in favor of 
infants, lunatics, prisoners, married women, and 
non-residents, introduce an element of uncertainty, 
in point of time, against which there is no certain 
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precaution, except that of extending the search be- 
yond the ordinary period of human life. The exist- 
ence of intermediate life estates, deferring the claims 
of remaindermen, requires the same care. In Eng- 
land, where the limits of the statute are fixed at 
forty years, a title that can not be traced back for 
sixty years, is not marketable.^ It ought not there- 
fore to be considered an unreasonable demand, if, in 
the western states, the buyer insists on the produc- 
tion of a title, extending from the patent granted by 
the United States to his own time, and particularly 
so in those states, as in Ohio and Kentucky, where 
parol evidence is admissible to show an equitable 
title anterior to the patent, converting the patentee 
into a trustee for the equitable owners. If no 
paper title founded upon the patent can be produced, 
satisfactory evidence of adverse possession for the 
period of sixty years, ought to be required. Where 
the purchaser chooses to run the risks of taking a 
title not founded on a patent, nor on sixty years' 
possession, the searcher should state, in his abstract, 
at what date or conveyance his client directed him 
to begin, in order that no blame may attach to him 
should it subsequently appear that the seller had no 
title. 

Sec. 31. No title derived from the Indians is 



1 Sugden V. & P. 485 ; Smith on R. A P, Prop. ; Wharton oa 
Conveyancing. 
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recognized in the courts^ except in those few cases 
where they have been made, at the time of a treaty 
with the government, and have been sanctioned by 
the United States. As a rule, in all the western 
states, except in the military reserves, the United 
States is the source of title for all lands. The gen- 
eral statutes of the United States regulating the 
sales of the public land, are referred to in the Index 
to the United States Statutes at Large. The details, 
as well as the private acts, are foreign to the de- 
sign of this work. 

Sec. 32. The mode in which the public lands of 
the United States are surveyed, conduces, in the 
greatest possible degree, to compactness of settle- 
ment. This method is rectangular.' The greatest 
division of land is called a township, containing 
23,040 acres. The township is six miles square, 
and is subdivided into thirty-six equal divisions, or 
square miles, by lines crossing each other at right 
angles, called sections. The section contains 640 
acres, and is subdivided into four parts, called 
quarter sections, each of which contains 160 acres. 
The quarter section is subdivided into two equal 
parts, containing 80 acres each, called half quarter 
sections, or eighths of sections, which last is the 
imallest regular subdivision. The fractional sec- 
tions containing less than 160 acres, are not liable 
to be subdivided. Those fractional sections con- 
taining 160 acres and upwards are liable to be divided 
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in such manner, as to preserve the most compact and 
convenient forms. The sections are numbered, be- 
ginning with 1, at the south-east corner and proceed- 
ing north to the north-east corner, and beginning 
with 7, opposite 1, on the next line west, and so on; 
but the system is not uniform ; the sections in some 
ranges being numbered from east to west. A range 
is any series of contiguous townships, laid off from 
north to south. The ranges are numbered north 
and south from the base or standard line, running 
due east and west ; and are counted from the stand- 
ard meridian, east and west. 

Sec. 33. The state in which the land lies has the 
exclusive power to determine how land shall be 
acquired, what contracts for the sale of it are valid, 
and how it shall be conveyed, descend, and be in- 
cumbered. No act of another state, and no adjudi- 
cation of any court of another state, can, in any 
manner or degree, affect or control it.' 

Sec. 34. This rule, which is universally recog- 
nized, is in many of the states made the subject of 
statutes, by the effect of which, deeds, wills, and 
other instruments affecting the title to land, made in 
another state and executed in the forms prescribed 
by law there, are effectual to pass the title in the 



I Btory on C5nf. of Law8, sec. 474 ; Willa y. Cfowper, 2 Ohio R. 
124; Holmm v Senuen, 4 Johnson's Chan. R.469 ; Oarwen, 1899, n 
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State wherein the land is situate. Thus, in Ohio, 
deeds, mortgages, powers of attorney, and wills, 
executed in other states, in conformity with the 
laws of such states, are, on being recorded in Ohio, 
as valid as if executed within the state, in confor- 
mity with the Ohio law.^ The same rule is adopted 
in Dlinois, in respect to deeds, provided that any 
clerk of a court of record within the state, territory 
or district in which the deed was executed, shall 
under his hand and the seal of the court certify that 
such deed is executed and acknowledged or proved 
in conformity to the laws of such state or territory.* 

Sec. 35. The practice of the courts of equity to 
decree a specific performance of a contract, for the 
sale of land lying in another state, where the defend- 
ant has been served with process within the terri- 
torial limits of the state in which the court is sitting, 
is not a violation of, but is subordinate to, this rule. 
In such cases, no title passes by the decree, nor is 
any order made directing an officer of the court to 
execute a conveyance; but the defendant himself, 
over whom the court has acquired jurisdiction by 
the service of process upon him, is ordered to exe- 
cute such a conveyance as shall be valid and effeo* 
tual by the law of the place where the land lies, to 
the plaintiff; and the order is enforced by proceed- 

1 Curwen, 2451, 1905. 

2 S. T. A B. 962. 
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ing against the defendant, who refuses to comply 
with it, as for a contempt of court. If he contu- 
maciously holds out in defiance of the court, the 
remedies of the plaintiff are at an end.^ 

Sec. 36. All the information which the client 
can impart having been acquired, the searcher can 
facilitate his work, by making a preliminary sketch 
or reconnoissance, consisting of a map of the land, 
upon which the course and distance of each line and 
the monuments called for, are accurately delineated, 
and a tabular list of the names of the grantors and 
grantees, with the dates of their respective deeds 
and the date and place of their registry, set opposite 
the names. A conspicuous blank should be left in 
the list, where the record fails to give the desired in- 
formation as to any conveyance. Any disconnection 
in the title will thus, at the outset, become apparent ; 
and, if further search is not rendered unnecessary by 
the existence of an irremediable defect, the external 
inquiries for missing deeds, or evidence of descents, 
or other connecting links, may be immediately insti- 
tuted. Very little difiiculty will be experienced in 
making this sketch in those counties where convey- 
ances are. indexed, as they are in Cincinnati, under 
the number of the section, township and range into 
which, under the acts of Congress, the lands north- 
west of the Ohio river were laid off. But where 

1 Story on Conf. of Laws, sec. 424. 
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conveyances are indexed only under the names of 
the grantor and grantee, the sketch must contain 
references to all deeds made by every grantor, not 
only during the period of his apparent ownership, 
which is a matter of course, but to all deeds made 
subsequent to the present one, during the whole 
period allowed by law for recording deeds. All 
these deeds must be examined, and stricken from the 
sketch, if found not to relate to the land in question. 
The necessity of this seemingly unnecessary labor 
will be apparent upon considering that no negligence 
can be imputed to any prior grantee in delaying to 
record his deed until the. last day allowed to him 
by law for recording it ; and that therefore, if 
recorded on that last day, his deed will have priority 
over a deed of subsequent date though the latter was 
recorded first, and was taken in ignorance of the 
existence of the former. The ultimate limit withiii 
which a deed, subsequent in point of record, is 
allowed to over-ride one previously recorded is in 
Ohio six months ; in Kentucky, eighteen months ; in 
Pennsylvania, twelve months ; and in Indiana, ninety 
days. In Illinois, Iowa, and Kansas, deeds take ef- 
ect as against bona fide purchasers only from the time 
that they are lodged for record in the proper oflSce. 

Sec. 37. The object of the abstract is to furnish 
the buyer and his counsel with a statement of every 
fact, and an abstract of the contents of every deed or 
record, upon which the validity and marketableness 
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of the title depend, so full that no reasonable inquiry 
shall remain unanswered ; so brief that the mind of 
the reader shall not be distracted by irrelevant de- 
tails ; so methodical that counsel may form an opin- 
ion on each conveyance as he proceeds in his read- 
ing ; and so clear that no new arrangement or dissec- 
tion of the evidence shall be required. The buyer 
has a right to demand a marketable title. He has a 
right to demand that the abstract of title shall dis- 
close such evidence of that title, as will enable him 
to defeat any action to recover, or incumber, -the 
land. Any one who has tried to add up a crooked 
column of figures, can appreciate the fact that an 
abstract, which faithfully states all the facts, may 
yet be very confusing from the mere inattention of 
the searcher to the details of arrangement. The 
first thought that necessarily occurs to the mind of 
the reader should therefore come first; whom this 
abstract was made for, what property it relates to, 
and when it was made. Thus : 

An Abstract of .the^ title of M. E. Curwen to 
86-100 of an acre in Section 29, Township 3, 
Fractional Range 2, bounded [stating the exact 
boundaries,] made January 12, 1864. 

Each deed, will, descent, judgment or other step 
in the title should then be distinctly stated in sepa- 
rate paragraphs, with several blank lines between 
them, and numbered continuously to the end of the 
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abstract. If the owner has directed at what period 
the abstract shall begin, the statement of that fact 
will constitute the first paragraph. Thus : 

1. Mr, Curwen directed that the goodness of John 
Doe^s tiUe to this parcel of land should be aS" 
aumed, 

2. Deed, 4 May, 1806, recorded, 4 December, 1807, 
Deed B. 11, p. 90, Hamilton County Recorder's 
Office, John Doe and Mary Doe, his wife. 

to 
Henry Stephen, Josiah W. Smith, and John Adams. 

In proceeding to state the contents of documents, 
the abstract should state the nature of the convey- 
ance, the date of it, and the fact of its registry, with 
the date, the volume, and page and the title of the 
record, and the office to which it belongs. These 
particulars advise the reader, at the outset, to what 
points his attention should be directed, and the state- 
ment must be such as to enable him to judge whether 
it is an instrument which the law allows or requires 
to be recorded, and whether it is recorded within the 
time allowed by law, and in the proper office. The rec- 
ord is not of itself notice of instruments which the 
law does not require to be recorded ; nor is it notice 
of instruments required by law to be recorded, which 
are not executed with the formalities required by law, 
or which are not recorded in the proper county, and 
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in the proper ofiSce on that county, and, in some in- 
stances, within the time allowed by law. The date of 
an instrument may determine its priority over a rival 
claim, under the ordinary rule, in cases not within 
the registry laws, that priority in point of time, con- 
fers superiority in point of right. It also enables the 
searcher, by comparing it, at one glance, with the 
date of the record on the same line, to judge whether 
the deed has been recorded within the limited time. 
In cases of deeds executed under prior repealed 
laws, the statement of the date guards the reader 
against the error of overlooking that fact and re- 
jecting a valid instrument for its want of conform- 
ity to the law now in force. Where the instrument 

is not dated, which sometimes happens from an 
omission to fill blanks in printed forms, external 

evidence of the date of delivery should be required. 

Sec. 38. The first step, in all ordinary cases, be- 
ing the patent from the United States, the abstract 
begins with that document. In Ohio, and in Kan- 
sas, the patent may be recorded in the oflSce of the 
recorder or registrar of deeds of the county in which 
the land lies.^ If not otherwise attainable, an office 
copy can be procured from the general land office at 
Washington, upon filing there the affidavit of the 
owner, stating his ownership and occupation of the 
land, and the purpose for which the copy is wanted. 

■ ■ I ■ ■ — ■ — ^- ^. ■ ■ - ■ ■■ ■ I ■ ■ — - — ■ II ■ I ■ ■ I ■!■■■ ,_ » — — ^.^^^i.^.^^— .— ^ 

1 Carwen, 3218 ; Gen'l Laws of Kansas, 732. 
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The fees required are at the rate of fifteen cents per 
hundred words, and one dollar for the seal. (13 U. S. 
Stat. 375.) No proof can be required of the exe- 
cution of the patent, when the original is produced, 
the courts taking judicial notice of the signatures 
of the heads of the departments and of the official 
seal of the land office.^ The points to be noticed, in 
the abstract, are the date, the name of the person 
to whom it was issued, the words of heirship, the 
recital of the payment of the purchase money, the 
person by whom the payment was made, the recital 
of any assignment by the certificate holder, his rep- 
resentatives or assigns; the signing, sealing, and 
volume and page of the record at Washington and 
in the county where the land lies. 

Sec. 39. In Ohio and Kentucky, the existence 
of an equitable title anterior to the patent, can be 
shown, and may be enforced against all persons who 
have purchased the land with notice of its existence. 
The recital in the patent of an assignment of the 
certificate by the administrator of the enterer, may 
amount to such notice; iov prima facie he has by 
law no authority over the realty and can only acquire 
authority by an order of court. An assignment of 
the certificate made by him without such authority, 
will not bind the heirs of the decedent.^ 

1 1 Greenleaf Ev^. sec. 6. 

2 Seeder v. Bnrvy 4 Ohio, 446; Matoon v. Clapp, 8 Ohio, 248; 
Bonner v. Ware, 10 Ohio, 466 j Bell v. Duncan, 11 Ohio, 192. 
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Sec. 40. The title to real property is transmitted 
by deed, by will, by descent, by marriage, or by the 
execution of the judgment or decree of a court of 
competent jurisdiction. Deeds shall first be noticed. 
The particulars to be abstracted are, 

1. The nature of the conveyance, the date of it, 
the fact of the registry, with the date, the volume 
and page and the title of the record, and the office to 
which it belongs. The reasons for this have already 
been stated. 

2. The names of all the grantors, the names of 
their wives, the character in which the grantors act, 
if in any official or fiduciary character, and their 
residences, if the deed appears to have been executed 
abroad. 

3. The names of all the grantees, the words of 
heirship or other words of limitation of the estate^ 
and the character in which the grantees take, if in 
any official or fiduciary character. 

4. The words of grant, and whether the wives 
are joined in the granting clause. 

5. The amount or nature of the consideration, and 
whether it is recited to have been paid, or to have 
been secured and how secured, and by whom paid, 
or whether it is unpaid ; and if paid, whether a re- 
ceipt is indorsed on the deed, in those states where 
that practice prevails. 

6. The description of the premises conveyed, in 
the exact language of the deed, including all the ex- 
ceptions. 
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7. If the habendum is expressed in any other 
than the usual formal words, "to the use of the 
grantees and their heirs," the variation should be 
noticed; if otherwise, this clause should not be 
mentioned. 

8. The declaration of trusts, if any are contained 
in the deed, stating them in the words of the instrument. 

9. The rents or other reservations out of the 
profits of the land. 

10. The conditions and other limitations upon the 
title or the use of the land. 

11. The covenants, which are sufficiently stated 
by naming them, except in cases where unusual 
covenants are inserted. 

12. The recitals in the deed. 

13. The testimonium clause, including the signing 
and sealing, and the special release of dower, if such 
a provision is inserted in it, the attestation of the sub- 
scribing witnesses, the words of attestation, and the 
number of the subscribing witnesses. 

14. The stamp. 

15. The acknowledgment or proof of the deed, 
the date of the acknowledgment, the name and 
official title of the officer before whom it is taken, 
the pluce in which it is taken, whether all the 
grantors unite in it, whether the wife unites in a 
joint acknowledgment with the husband, the wife's 
separate acknowledgment on private examination, 
whether the officer made known to her the contents 
of the deed, whether she then expressed herself still 
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Batisfied, the signature of the oflScer, his seal if he 
has a seal ; whether the certificate is indorsed on the 
deed itself, or is on a separate paper attached to the 
deed ; and, in case of deeds made out of the county, 
the proof of the official character of the officer before 
whom the deed was acknowledged or proved. 

16. Where the validity or effect of a deed depends 
upon its being made in conformity with the law of 
another state, some proof of that law should be re- 
quired, and stated in the abstract. 

These particulars, and the statutory provisions 
respecting them in Pennsylvania, Ohio, Kentucky, 
Indiana, Illinois, Iowa, and Kansas, will be noticed 
in their order. And, first of the date and place of 
the record of deeds and other instruments affecting 
che title to lands. 

Sec. 41. In Pennsylvania, all written contracts, 
whether by deed or not, may be recorded in the office 
for the recording of deeds. If executed in the state, 
deeds must be recorded in six months from the date 
of their execution ; if executed out of the state, and 
within the United States, and acknowledged in due 
form before any officer or magistrate of the state 
wherein they were executed, authorized by the law 
of that state to take acknowledgments of deeds, they 
must be recorded within twelve months from the 
date of execution. Deeds, not recorded within the 
time limited, are void as to subsequent bona fide 
purchasers and mortgagees for valuable considera* 
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tion, whose conveyances are first recorded. Leases 
not exceeding twenty-one years, where the actual 
possession and occupation goes with the lease, are 
not within the registry acts.^ 

Sec. 42. In Ohio, an imperfectly executed instru- 
ment, or one not required to be recorded, derives no 
efficacy from being placed on record. The record of 
it neither operates as constructive notice to subse- 
quent purchasers, nor can a certified copy of it be 
used as evidence.^ As between the grantor and 
grantee, no recording is necessary to perfect the 
title, but the record of a perfectly executed instru- 
ment, which the law allows to be recorded, and which 
is in the line of the title, and is recorded in the 
proper office, and in the proper books in that office, 
is constructive notice to all subsequent purchasers.^ 
All deeds and other instruments of writing for the 
conveyance or incumbrance of lands, except mort- 
gages, must be filed for record in the office of the 
recorder of the county in which the lands lie, within 
six months from the date thereof, and if not so filed 
for record within that time, are deemed fraudulent, 
so far as relates to any subsequent bona fide pur- 
chaser, having at the time of making such purchase, 
no notice of the existence of such former deed or 
other instrument of writing. Leases of school or 

1 Parden, 321, 68, 319 

2 Carwen, 2452. 
8 Curwen, 2451 
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ministerial lands, for any term not exceeding tec 
years, or for any other lands for any term not ex- 
ceeding three years, are not required to be recorded. 
Powers of attorney authorizing the execution of any 
deed, mortgage, or other instrument of writing, for 
the sale, conveyance or incumbrance of any land, 
must be recorded in the oflSce of the recorder 
of the county in which the lands are situated, 
previous to the sale or execution of the instrument 
by virtue of the power of attorney.^ If a married 
woman has joined in the execution of the power of 
attorney, she may, at any time previous to the sale 
and conveyance of the land, revoke the power, so 
far as it relates to her interest in the land, by an 
instrument recorded in the county where the land 
lies. The revocation is inoperative until so recorded.^ 
These provisions allowing six months to record an 
instrument, it will be observed, do not include mort- 
gages, which are governed by a different rule. 

Sec. 43. In Kentucky, no deed conveying any 
title to, or interest in land, for a longer time than five 
years, nor any agreement made on consideration of 
marriage, is good against purchasers not having 
notice thereof, or any creditor, or innocent purchasers 
and creditors of the heirs and devisees of any grantor 
in such deed as to the lands embraced therein, unless 
the deed is lodged in the clerk's office of the court 
of the county in which the property conveyed, or a 

1 Curwea, 2451. 
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greater part of it, lies. If made by residents of 
Kentucky, it must be lodged for record within eight 
months from the date thereof; if made by persons 
residing out of Kentucky and in the United States, 
within twelve months ; if made by persons residing 
out of the United States, within eighteen months. 
If recorded afterward, the deed is notice from the 
time of the recording. Mortgages and deeds of 
trust in the nature of mortgages take effect from the 
time that they are lodged for record.^ 

Sec. 44. In Indiana, deeds not recorded within 
ninety days from the date of their execution, are 
deemed fraudulent as to subsequent purchasers or 
mortgagees in good faith for valuable consideration.^ 

Sec. 45. In Illinois, deeds takes effect, as against 
all creditors and subsequent purchasers without 
notice, from the time they are filed in the oflSce of 
the recorder for record; and from that time 
are notice, whether acknowledged or proved ac- 
cording to law, or not. The revocation of a power 
of attorney for the sale or conveyance of land is 
effected by a recorded deed of revocation.^ 

Sec. 46. In Iowa, no instrument affecting real 
estate is lawfully recorded unless it has been pre- 
viously acknowledged or proved. No sale or mort- 

1 1 Stanton, 279, 286, 280. 

3 1 G. A H. 261. 

3 S. T. & B. 969, 974. 



48 SEARCH FOR DEEDS AND ABSTRACTING THEM. 

gage, when the vendor or mortgagor retains posses- 
sion of the premises, is valid, unless the deed is re- 
corded. No instrument is valid, as to subsequent 
purchaser for valuable consideration, without notice, 
unless recorded in the office of the recorder of 
deeds in the county where the land lies.^ 

Sec. 47. In Kansas, deeds take effect as against 
subsequent bona fide purchasers for value, without 
notice, from the time that they are recorded in the 
office of the register of deeds, in the county where 
the land lies. Parol leases, not exceeding ten years' 
duration, are valid.^ 

Sec. 48. With respect to the clause containing 
the names of the parties, it is manifest that merely 
signing, sealing, and acknowledging a deed in which 
another person is grantor, and which contains no 
words applicable to the interest of the signer, can 
not in law be held to be a legal grant ; yet the mistake 
of naming several persons as parties in the prem- 
ises, and canfining the granting words to one of 
them, is not very uncommon. In Iowa, if the wife 
joins her husband in a deed, it passes her rights, 
unless the contrary appear in the face of the con- 
veyance.^ In Ohio, the interest of the wife passes, 
whether it be a right of dower or the fee, if she 

1 Iowa Rev. 391, 388. 

2 Gen. Laws of Kansas, 1862, p. 355, 569. 
8 Iowa Rev. 397. 
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unites as grantor in the granting clause ; and the 
omission by mistake of granting words, in deeds 
executed subsequent to April 1, 1849, may be cor- 
rected against the wife, as well as against the hus- 
band.^ Where the grantor is acting in an official, 
fiduciary or representative character, the deed 
should be carefully examined to see if in fact it 
binds the interest it professes to convey. Deeds, 
executed by agents, must by the common law, be 
expressed to be throughout the deed of the princi- 
pal. It is not sufficient, as is the case with unsealed 
contracts, that the fact of*' agency can be gathered 
from the whole instrument. If not made in the 

m 

name of the principal, it is not his deed, but the 
deed of the agent alone.^ This rule is, in Ohio, 
altered by statute, which gives effect to the instru- 
ment as the deed of the principal, if the fact of the 
agency appears upon the face of the writing.^ The 
most common errors, under this head, arise in the 
deeds of trustees, executors, and official persons, who 
often erroneously suppose that the addition of words 
descriptive of their official character, exempts them 
from personal responsibility.'* The vocation and 
residence of the parties, is seldom stated in modern 
deeds, and is immaterial, except where the validity 
of the deed depends upon the residence, as it may in 

1 Curwen, 2450, 2991. 

2 Story Agency, seo. 148. 
8 Curwen, 1683. 

4 Bawle on Covenants, 421. 
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Kentucky, or the name is so common as to occasion 
difficulty in proving the identity of the party. If 
the name of the grantee is omitted, the defect may 
be supplied by the habendum clause, since, under the 
statute of uses, he to whom the first use is limited 
must be the grantee.^ Where the christian name 
of the grantor is expressed only by initials, or differ- 
ent christian names are given to him in different 
parts of the deed, or the wife is described as wife 
without giving her name, verbal evidence is admis- 
iible to show who the person was who executed the 
deed ; but as such irregularities occasion difficulty in 
uroof, they should be stated in the abstract.* The 
I'ule that delegated authority can not be delegated, 
precludes executors, trustees, and official persons 
from conveying by power of attorney, except in 
Pennsylvania, where by statute trustees and execu- 
tors may convey by power of attorney.^ Questions 
of the capacity of an unincorporated society, assum- 
ing to act under a name as if incorporated, to take 
and hold land, must be determined by the local law. 
The power of a corporation to be a grantor or to be- 
come a grantee, is a question of the true construc- 
tion of the charter. 

Sec. 49. At common law the word " heirs '* is 



1 Irwin V. Longworthf 20 Ohio, 681. 
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indispensable to create an estate in fee by deed. 
Such is the law of Pennsylvania, Ohio, and Ken- 
tucky; but in Illinois, Iowa, and Kansas, no words 
of inheritance are necessary to pass a fee.^ In all 
these states, there are statutes restricting the crea- 
tion of estates tail, and giving to the words " heirs 
of the body" a meaning different from that which 
attaches to them at common law. 

Sec. 50. A statement of the words of grant is 
important for two reasons : they are necessary to 
the validity of the deed, and they often imply cove- 
nants. The usual words in all deeds of bargain and 
sale, upon which the deeds of all the states mentioned 
in this chapter are modelled, are " grant, bargain and 
sell." Under the English statute of Anne, either 
of these words in deeds conveying a fee, imply that 
the grantor was seized of an indefeasible estate in 
fee simple, free from incumbrances done or suffered 
by the grantor, except the rents or services that 
may be reserved, and also for quiet enjoyment 
against the grantor, his heirs and assigns, unless 
limited by express words contained in the deed, ex- 
cept certain leases not material to the present pur- 
pose.^ This statute has been in substance re-enacted 
in Pennsylvania and Illinois.^ In Kentucky a deed 

1 S. T. & B. 961 ; Iowa Rev. 390 ; Gen. Laws of Kansas, 354 j 
Pardon, 422 ; Carwen, 2293. 

2 Williams R. P. 

« Pardon, 322; S. T. & B. 961. 
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of bargain and sale, a deed of release, or grant, is 
sufficient to transfer the possession of an owner in 
possession.^ .In Iowa, the words "quit claim' or 
** convey" are sufficient.' At common law the grant 
of like estates in the same land to two or more, bj 
the same deed, made the grantees joint-tenants, an 
estate which, if continued in the same grantees 
until the death of one of them, gave the whole in- 
terest to the survivor. No such rule prevails in 
Ohio, Indiana, Illinois, Iowa, or Kansas.^ 

Sec. 51. The amount of the consideration should 
be stated, for the recital of it is evidence of the 
amount of damages which the grantee will be en- 
titled to recover in case he is evicted by a paramount 
title; the nature of it should be stated, as money or 
natural affection, that inquiry may if necessary be 
made whether the deed is liable to be called in 
question as in violation of the statute against fraud- 
ulent conveyances; the recital of the payment 
should be stated, because its absence is notice to 
the grantee that the prior grantor is unpaid, and 
that therefore a lien exists upon the property to se- 
cure its payment, and if the practice is to indorse a 
receipt for the purchase money on the deed, its pres- 
ence or absence must be noted, since its absence is, 

1 1 Stanton, 279. 

2 Iowa Rer. 394. 

8 1 G. ife H. 259; S. T. & B. 959; Iowa Rev. 390 ; Gkn. Laws of 
Kansas, 354. 



SEARCH FOR DEEDS AND ABSTRACTING THEM. 68 

in like manner, notice of a vendor's lien.^ The law 
on this subject is more fully stated in sec. 57. The 
necessity of stating a consideration and who paid 
the consideration, arises from the doctrine of equity 
that a conveyance not appearing to be induced by 
value paid by the grantee, must be assumed to have 
been intended to be held by the grantee in trust for 
the grantor, or other person who paid the considera- 
tion money. The doctrine applies to all persons, 
except where the grantee is the child or other per- 
son to whom the payer has undertaken to perform 
the duties of a parent.^ In Kansas, the purchase 
by one with the money of another, does not create 
any resulting trust in favor of the owner of the 
money.^ 

Sec. 52. If the premises have been accurately 
described in the heading of the abstract, the only 
care required is to note any variation from the 
boundaries, lines, or monuments, as therein stated. 
Repetition of the same matter is to be avoided, as 
tending to prolixity and confusion. The remarks 
made in sec. 1, with respect to the description of the 
premises in the contract of sale, are applicable also 
to the deed. No external evidence of intention is 
admissible. The only evidence that can be offered 

in explanation of the terms of the deed, is that which 

« ..ill 

1 Sugden V. & P. 867 ; Story's Eq. Juris.; Spence's Equity. 

2 Adams' Equity, 33 j Sugden V. A P. tOS. 

3 General Laws of Kansas^ 897. 
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shows what property answers to the description con- 
tained in the instrument.' If knowing all the facts 
about the property itself — paying no attention to 
what may have been in the mind of the parties when 
the deed was made — the court find the language of 
the description totally inapplicable to the existing 
facts, they must declare the deed invalid, for the 
simple reason that it points to no subject upon which 
it can operate.^ 

Sec. 53. It is not, however, to be supposed that 
the existence of a difficulty, or an error, in the de- 
scription, where the subject can be identified from the 
other words of the deed, will invalidate the instru- 
ment. The parties, it must be assumed, intended to 
make a valid grant, and to give to the whole de- 
scription its natural effect; and, therefore, to have 
contemplated a resort to the usual means of supply- 
ing an omitted part of the description, where the 
deed furnishes all the data for that purpose. Thus 
a grant of ten acres in the north-west corner of a 
section, or on the west side of a section, is in fact a 
description of a tract in which in one case the two 
sides, the angle and the included quantity are given 
to find the other two sides, the result being a square, 
and on the other the three sides, and all the angles 
and quantity are given to find the other side. But, 
it is evident that the deed would afford no data for 

1 1 Greenlcaf on Ev. sec. 287 j Hildebrand t. FogU, 20 Ohio, 147. 
9 1 Greenl. Ev. sec. 290. 
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computing the lines of a tract described as "ten acres 
in a corner " of such a section. In the absence of 
external evidence, which is inadmissible, it would be 
impossible to ascertain which of the four corners was 
intended; and the deed would, for that reason, be 
void.^ 

Sec. 54. A diflSculty of an opposite kind arises 
from over-anxiety to identify the property, in cases 
where the conveyancer, not satisfied with having said 
enough, proceeds to incumber his description with 
details which are wholly unnecessary, and which 
turn out to be, in fact, erroneous and inapplicable. 
If upon striking out the erroneous details, a descrip- 
tion which fits the property, remains, the deed is 
good. This is a correction which every thoughtful 
reader applies* to every error in detail which comes 
under his notice : he corrects it by the context. He 
does not mistake an error of this kind, arising from 
ignorance of the true qualities of the subject, for a 
clause intelligently and purposely inserted as a 
qualification of a more general description.^ 

Sec. 55. "The imperfection of descriptions arising 
from positive error, occasions more litigation than 
those already stated, but the means for their correc- 
tion are to be found in the plain, common sense in- 
terpretation of the deed. An error evidently exists 



1 Walah V. BingeVf 2 Ohio, 328. 

S 1 Greenl. Ev. seo. 301 ; Broom's Maxims, 490. 
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somewhere. The questions are, where is the error ? 
And, does the deed furnish the means for its correc- 
tion ? To insist upon a literal adherence to every 
clause in the deed, when on comparing it with its 
assumed subject, it is found that there is a plain 
error in some clause, is to sacrifice the end of the 
whole document for the needless saving of one of its 
means. The errors alluded to are those which show 
a want of correspondence in the different parts of 
the description. The clauses do not fit together; 
one line is too long, one too short ; one runs in a 
direction opposite to all the requirements of the 
other lines ; one is so indefinitely expressed, in 
course or distance, as to leave the reader in doubt 
where it will go ; or two lines which, to conform to 
other lines, ought to be parallel, cross each other at 
acute angles, like the blades of an opened pair of 
scissors, and include nothing. The correction of 
such errors depends upon very simple principles 
That part of the description which fits the subject is, 
by that circumstance, proved to be free from error 
The data begin there. An error is more easily 
committed in matters requiring care and skill, which 
are rare, than in matter of eyesight, which is common. 
A call for a planted stone, a marked tree, the estab- 
lished line of the section known to the whole town- 
ship, ought, for this reason, to be assumed to have 
been what was intended to mark the boundary line, 
rather than a line determined only by the magnetic 
needle, the accuracy of which is a question of skillful 
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observation and local attraction, or by the surveyor's 
chain, in which there is almost an equal chance of 
error. Course and distance therefore give way, in 
case of disagreement, to monuments and other visible 
objects. No one who has handled a surveyor's com- 
pass will be surprised at the courts, for construing 
the deed by reversing all the courses, calling north, 
south, and east, west, or, in the absence of all other 
data, rejecting words of approximation for a definite 
certainty, and reading northwardly due north. If by 
the process of correction thus indicated, the property 
is identified, the deed is good. That is certain, which 
can be made so.^ 

Sec, 56. The declarations of trust in a deed should 
be copied word for word, and require the closest atten- 
tion of counsel. They advise the purchaser that he 
is dealing with a person who has not the beneficial 
ownership, and who can convey to him no title, ex- 
cept in strict conformity with the terms of the trust. 
All the risks of misinterpreting the extent of the 
trustee's authority, are de vol zed on the purchaser. 
These risks are of two classes : 1, that the terms of 
the trust do not authorize the trustee to sell at all, 
or not to sell except upon conditions which have not 
been complied with, and 2, that the receipt of the 



1 Yfolf^ T. Scarborough f 2 Ohio State, 868; McCoy t. Qalloway, 8 
Ohio, 283; Nmh v. Atherton, 10 Ohio, 170; Barclay T. Eowell, 
Peters, 511 ; Lipecom y, Oruhhtf 3 Bibb, 400; Croghan y. iVe/«oti, 8 
Howard, 194 ; Wyckoff y. Stevenaon, 14 Ohio, 10. 
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trustee for the purchase money may not be a dis- 
charge of the purchaser. With respect to the au- 
thority of the trustee to sell, the only guide is the 
declaration of trust. In the execution of the power, 
the trustee is bound to bring the estate to sale under 
every possible advantage to the beneficial owner. 
If the purchaser knows that the trustee plainly 
neglects his duty in this respect, he can never com- 
pel a specific execution of the agreement, and may 
involve himself in the consequences of a breach of 
trust.^ One of these consequences is that the bene- 
ficial owner may compel the purchaser, buyer under 
circumstances amounting to a breach of trust, to 
restore the trust property. All who concur in, or 
knowingly profit by, a breach of trust, are principals, 
equally liable to make restitution to the beneficial 
owner for the wrong done to him. This liability 
extends to all who buy with notice of the trust, and 
a breach of it, or who in ignorance of the trust and 
its breach, have taken the property from the wrong- 
doer without paying value for it.^ 

Sec. 57. The second class of risks which a pur- 
chaser, buying property covered by a trust must 
encounter, is that the trust may be of such a char- 
acter as will oblige him to be responsible that the 

1 Turner v. Harvey, Jacobs, 178. 

2 Adams' Equity ; Story's Eq. Juris.; Hill on Trustees ; Lewin 
on Trusts ; Sugden, V. & P. 55 ; Htigenin v. Basely , 14 Yes. 273 ; % 
White A Tudor's L. C. 
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trustee properly applies the purchase money, in ac- 
cordance with the terms of the trust ; in other words, 
that the trustee's receipt to him, on his paying the 
purchase money, may be no defense to a suit brought 
by the beneficiary against himself, to compel a second 
payment of the purchase money, in case the trustee 
should have misapplied the first payment. This ob- 
ligation of the purchaser to see to the proper appli- 
cation of the purchase money, is deduced from the 
rule, that he who buys with notice of a trust, buys 
subject to the trust. It is a question of the inten- 
tion of the creator of the trust, to be gathered from 
the whole instrument ; and if any doubt arises, a 
verbal copy of the material parts of the instrument, 
should be set out in the abstract. An intention 
to make the purchaser responsible, is deemed to 
exist where the terms of the trust imperatively re- 
quire the proceeds of the sale to be paid to a person 
in being, and competent to bind himself by his 
receipt ; and where, therefore, any other use of the 
fund would involve a breach of trust. The obliga- 
tion does not exist where an investment is directed 
to be made, which involves the exercise of the skill 
and judgment and discretion of the trustee ; or, 
where the fund is for the use of a person not then 
in being, or not competent to bind himself; or, 
where the direction is to pay creditors generally, 
whose names, and the amounts of whose debts, are 
not stated. In the case of a plain direction to pay 
the money to a person who is named, and who is 
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competent to give his receipt for it, the purchaser 
may protect himself by requiring him to join in the 
receipt given by the trustee ; and if he omits to take 
that precaution, he is liable ; but it is manifestly im- 
practicable for the purchaser to administer an estate, 
to insist on displacing the judgment of a trustee in 
making an investment left to the trustee's discretion, 
or to demand that he shall have the receipt of a person 
not yet born, or by law incapacitated from making 
any binding engagement ; and in such cases, there- 
fore, the receipt of the trustee alone must be a dis- 
charge.^ The practical inconveniences of this doc- 
trine are admitted, and in some states, it is abro- 
gated by statute ; as in Indiana, and Kansas.^ In 
Kentucky, the obligation does not exist, unless ex- 
pressly required by the conveyance or devise.^ In 
those states where the ordinary rule of equity pre- 
vails, its effect is often obviated by an express clause in 
the deed of trust, exempting the purchaser from the 
responsibility of seeing to the application of the fund. 

Sec. 58. Where rents are reserved, a statement 
of the amount and the times of payment should be 
made in the abstract, and the receipt of the landlord 
for the last payment of rent, should be inquired for. 

1 Elliot V. MerrjfmaHf 1 White & Tudor's L. C. 40 j Adam's Eq. 
156; Sugden y. <& P. 832; Hill on Trustees; Lewin on Trusts; 
Spence's Equity ; Story's Eq. Juris. ; Data y. Ewing, 17 Ohio, 500. 

2 1 G. &. H. 651 ; Qen'l Laws of Kansas, 898. 
8 2 Stanton, 463. 
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To reservations is applied the ordinary rule, that 
clauses in the deed subsequent to the granting part, 
and inconsistent with it. are inoperative. The case 
is of too unfrequent occurrence to require notice 
here. 

Sec. 59. Conditions and limitations in deeds, 
respect either the title of the property, or the mode 
of enjoying it. The qualities of estates, and the ex- 
tent of the owner's right over his possessions, are 
determined by the law, and it is not competent for 
the owner to create estates which the law does not 
allow, nor to impose restraints which the law for- 
bids. Thus, by law, an estate which is given to a 
man and his heirs, confers upon the grantee the 
complete and ultimate ownership, to which the law 
attaches, as an inseparable incident, the power to 
alienate it. The creation, by deed, of an estate after 
the grant of a fee-simple, as well as all attempts to 
restrain the owner of the fee from disposing of it by 
his voluntary act, or to exempt it from liability to 
seizure by creditors for the payment of his debts, is 
futile. To effect the latter purpose, the legal estate 
is sometimes vested in trustees, with directions to 
them to pay over the income to the beneficiary, from 
year to year, notwithstanding any act of insolvency 
or bankruptcy, committed by him ; or, with direc- 
tions that the property shall not be liable for any 
debts contracted by him, nor affected by any trans- 
fer which he may make. If the terms of the. trust 
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are such as to make the payment of the income by 
the trustees to the beneficiary purely discretionary, 
80 that the latter could not sustain a bill in equity 
to compel the payment to him, such an arrangement 
might perhaps be sustained, on the ground that the 
creditors can reach only that which the beneficiary 
might have reached by judicial proceedings. A gift 
over, limited in the trust deed, to other persons, in 
case the beneficiary first named should become bank- 
rupt or insolvent, is valid.^ A grant to a widow, 
with a limitation over to another person, in case of 
her marrying again, is upheld in some states, and 
treated as invalid in others.^ 

Sec. 60. The purchaser may, to a certain ex- 
tent, be restrained in the mode of use and enjoyment 
of the land conveyed to him, without any infringe- 
ment of the rules of law with respect to the creation 
of estates ; and the obligation to use the land in the 
mode prescribed, may be made binding on all suc- 
ceeding purchasers. Such restraints are made effec- 
tual, in the courts of law, by means of covenants 
"running with the land," to secure the performance 
of which, a condition is inserted in the deed, allow- 
ing the grantor to enter upon the land, in case of a 
breach of the covenant, and terminate the estate. 
The courts of equity, in analogous cases, where there 
is no remedy at law, afford relief, by compelling the 

1 The best discussion of the subject is in Lewinon Trusts. 

2 Scott V. Tifler, 2 White A Tudor's L. C. 89. 
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purchaser and subsequent owners, buying with notice 
of the restraint, specifically to perform the thing 
contracted for, or to abstain from the prohibited 



use.^ 



Sec. 61. A covenant "running with the land," is 
an engagement made by the grantee, in a deed con- 
veying land, to do something upon that land, in 
respect to a thing then in existence there, as part 
of the thing conveyed. Thus, an engagement by 
the tenant in the lease to keep the house let to him 
in repair, runs with the land ; that is, the obligation 
to perform it, becomes binding upon all the succes- 
sive owners, who may acquire title to the lease 
through him, during the period of their successive 
ownership. The reader who examines the terms in 
which the above doctrine is stated, will correctly 
infer that an engagement with respect to a thing not 
in existence on the premises at the time, and en- 
gagements to do things upon other premises not 
embraced in the present deed, may be perfectly good 
contracts against the man who made them, but will 
not oblige the successive owners, who acquire his 
estate, to perform them. Thus, a covenant by the 
grantee to build a house on the land conveyed, or to 
repair an existing house on premises not then con- 
veyed, will not bind the succeeding owners The 



1 Adams' Eq. 152; Ttilk v. Moxhay, 11 Bearan, 586; 2 PhUIips, 
774; 1 HaU k Twells, 105; CoU y. Sim», 5 DeGez, M. k Gor, 8; 
Ex parte Ralph, 1 DeGex, 209. 
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responsibility rests with the man who contracted the 
engagement, and does not extend to those to whom 
he may sell the land. For the sake of illustration^ 
the covenants made by the grantee are stated ; but 
the rule extends also to the covenants made by the 
grantor, which, but for this rule, would be deprived 
of nearly all their value. By its operation, the 
benefits of the grantor's covenant for quiet enjoy- 
ment, for indemnity against incumbrance, for further 
assurance, for warranty, and the like, extend not 
merely to the grantee himself, with whom they were 
made, but to all the succeeding owners who may 
derive their titles from or under him.^ In Iowa, 
contracts for planting or growing hedges run with 
the land, and bind the succeeding owners.* 

Sec. 62. The restraint by means of covenants 
running with the land, where the burden of perform- 
ance follows the ownership, is not confined to lease- 
hold estates, but extends to estates in fee, and all 
lesser estates. With reference to estates in fee, a 
common restraint in modern times is against the 
erection of buildings, either generally or of a certain 
hight or kind, or against the carrying on of offensive 
trades. Such restraints are legal.' 



1 Spencer's case, 1 Smith's L. C. 22; Sugden V. k P. 707; Wil- 
liams on Real Property. 

S Iowa Rev. 312. 

8 Sogden V. A P. 781. 
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Sec. 63. Such restraints are sometimes accom- 
panied by a provision that the act prohibited may 
not be done without the license of the grantor, either 
verbally given or indorsed on the lease or deed. It 
has been already stated in section 29, that one act 
of dispensation with a condition destroys the future 
effect of the condition. This result can be obviated 
only by the grantor's insisting on, and obtaining 
from, the grantee, a new condition restraining him 
for the future. 

Sec. 64. If the grantor or his heir, enters for 
breach of condition and terminates the estate of the 
grantee, all conveyances and incumbrances made 
subsequent to the deed containing the condition are, 
so far as they affect the premises, thereby destroyed. 
The rights of the grantee and of his grantees and 
mortgagees, in the premises, are as if they had never 
existed.' 

Sec. 65. It has been stated, that to make cov- 
enants binding on the successive owners, it is essen- 
tial at law that the thing tc be done, shall be done 
upon the land conveyed, and not elsewhere. This 
requirement has necessitated a resort to the courts 
of equity, in cases where agreements have been made 
upon a sale of land, for the performance of future 
acts by the buyer, upon other and adjacent property, 

^ Crabb on Real Prop. sec. 2195; 2 Piatt on Leases»317. 
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as a part of the consideration of the purchase, and 
he has sold the land, with notice to the new pur- 
chaser, of the engagement. Thus, where an owner 
of land in a city laid out part of it into lots, and 
made a public square adjacent to the lots of the resi- 
due, and bound all the purchasers of the lots to keep 
the public square in repair, equity compelled the 
succeeding owners, who had bought lots with notice 
of the contract, to perform it, though, from what has 
been said in section 61, it is plain that no remedy 
existed at law. In like manner, if the owner of ad- 
jacent property has bound himself by contract for 
valuable consideration, not to use his premises so as 
to annoy the person with whom he contracted, equity 
will compel him specifically to perform it. Thus, it 
T contribute to the purchase of a bell for a neighbor- 
ing church, upon an engagement that it shall not be 
rung in the mornings before six o'clock, the court 
will enjoin the ringing of it before that hour.* 

Sec. 66. There are certain covenants which it 
was the practice of the English conveyancers to in- 
sert in deeds, and which, from that circumstance, 
are known as the usual covenants. As the deed of 
bargain and sale is almost the only English deed 
followed in these states it will be sufficient to notice 
tiie covenants usually inserted in it. Where the 
purchaser finds unusual covenants or conditions in 

■■I I .M I . . ■ I ■ I ■ ■ I — ■ I - ■ ^.. I- I - ■ — ^. — ■ ^M^— ^^ 

I Oases cited under sec. 60 ; Martin v. Nutkin, 2 Peere WilliamSi 
266. 
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the preceding deeds, his counsel will take care that 
unusual precautions.be exercised in framing the 
deed so as to protect him from injury. The usual 
covenants are, that the seller is seized in fee-simple, 
that he has good right to convey the lands, that they 
shall be quietly enjoyed by the purchaser, and that 
the seller will warrant the title.^ 

The claim to damages for a breach of any of the 
covenants relating to land, actually committed, ia 
not transmissible with the land, but is a mere per- 
sonal right of the person who was owner at the time 
of the breach ; a right, which on the sale of the land, 
remains still in him, and, on his death, goes to his 
administrator as a part of his personal estate.^ 

Sec. 67. The covenant of seizin was originally 
intended to guard the purchaser against the risks 
of the seller being out of possession of the land con- 
veyed, a circumstance, which under the statute 
against the granting of pretended titles, rendered 
the deed void. This statute has been re-enacted in 
Kentucky and Indiana ; but is not in force in Ohio, 
Illinois, Iowa, or Kansas.^ It amounted to an en- 
gagement that the grantor was in possession, and 
not that he was rightfully in possession. Under the 
statute of Anne, as stated in section 49, the words 



1 Williams on R. P. 

2 Curwen, 2456. 

8 1 Stanton, 278 ; 1 G. £ H. 261 ; S. T. & B. 959 ; Iowa Bev. 
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** bargain," " sell," or " convey," were converted into 
an implied covenant of lawful seizin in fee-simple. 

Sec. 68. The covenant of good right to convey, 
originated in England, in cases where the grantor, 
having himself no estate, but merely a power to 
convey, under the statute of uses, which could, be 
eflFectually exercised, only upon compliance with the 
terms of the power, desired to assure the grantee 
that the deed was made in the form, and under the 
circumstance requisite to its validity. Its insertion 
in modern deeds is due rather to habit than to its 
practical value. 

Sec. 69. The covenant for quiet enjoyment, is 
an engagement on the part of the seller that the 
buyer shall not be lawfully disturbed in the enjoy- 
ment of the premises. It is not intended as a pro- 
tection against vexatious litigation or lawless vio- 
lence. In some states, as already mentioned, the 
covenant is implied from the words, '^ grant, bargain, 
or sell." 

Sec 70. a. Immediately following the covenant for 
quiet enjoyment, in English conveyances, came the 
covenant against incumbrances. The connection led 
to a mistake, which has, in some cases, completely 
altered the effect of the covenant. The grantor 
covenanted that the grantee should quietly enjoy the 
premises, '^and that free and clear of all incum- 
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brances." The conveyancer supposing the word 
"that/^ which is a relative pronoun referring to the 
preceding covenant for quiet enjoyment, to be an 
adjective, supplied the imaginary elipsis with the 
words, " the premises," making the covenant an en- 
gagement that the premises were free and clear, 
instead of an engagement as was intended, that the 
grantor would indemnify the grantee against any 
incumbrance that might thereafter be enforced 
against the premises. The mistake is an unfortunate 
one ; for it is evident that a covenant that there are 
no incumbrances, is broken by the existence of an 
incumbrance at the time it is made, and that, there- 
fore, the benefit of it is confined to the person with 
whom it is made ; whereas, in its proper form, it 
runs with the land, and inures to the benefit of all 
the successive owners, until the incumbrance is 
actually enforced against one of them.^ 

Sec. 70. h. The covenant of warranty is either 
special, assuring the purchaser against the conse- 
quences of any acts theretofore done by the seller to 
defeat or incumber the title now granted; or general, 
against the acts of all persons whomsoever. In 
Pennsylvania, a contract to give a warranty deed 
implies the former ; and since all titles are required 
to be recorded, and all secret conveyances are in- 
validated, as against bona fide purchasers for value, 

1 Rawle on CoyenantSj 146. 
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it must be conceded that, in the United States, a 
special warranty is all that the buyer ought to ex- 
pect. It is supposed, however, that, in the western 
states, the law is otherwise, and that an agreement 
to give a warranty deed, means a warranty against 
the acts of all persons whomsoever. In some of the 
states, an abbreviated form of warranty is prescribed 
by statute. Thus, in Kentucky, " he will warrant," 
or "he conveys with warranty," imply a covenant 
of general warranty ; and the expression, " he will 
warrant specially," or, " he conveys with special 
warranty," amounts to a covenant of special war- 
ranty.^ In Iowa, the words, "I warrant the title 
against all persons whomsoever," or in other words 
as the parties may desire, are sufficient. In Indiana, 
the words, "warrants to (C. D.)" amount to covenants 
of seizin, title, for quiet possession, against incum- 
brances, and general warranty .^ 

Sec. 71. In transferring estates dependent on 
the performance of conditions, or liable to forfeiture 
for non-payment of rent, the seller usually covenants 
with the new buyer that the conditions have been 
duly performed, and the rents regularly paid. In 
these, and like cases, where the particular form of 
expression may determine the extent of the engage- 
ment, the covenant should be fully stated in the ab- 
stract. 



1 1 Stanton, 279. 
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Sec. 72. The importance of stating in the ab- 
stract the recitals in deeds, arises from the circum- 
stance that they are always notice to the purchaser 
of the facts recited, and of everything to which, if 
followed up by reasonable inquiry, they will naturally 
lead ; and they may operate by way of estoppel, so 
as to prevent the party making them, from contro- 
verting their truth. Their operation, in the way of 
notice, is illustrated by the case mentioned in sec 
39, where the fact that the patent recited an assign- 
ment by the administrator of the enterer of the land, 
was held to put the buyer on inquiry for the authority 
of the administrator to make the assignment, he 
having, by ln,w j)rima facie no such authority. If he 
had made the proper inquiry, by searching the 
records, he would have found that there was no au- 
thority. The recital was therefore notice that he 
had no authority. There are three conditions neces- 
sary to make a recital operate as an estoppel, pre- 
cluding the covenantor from controverting the truth 
of it ;• first, a statement in the deed of a matter of 
fact, material to the validity of the title, or, which 
affects the nature and extent of the interest conveyed 
by the deed ; second, an agreement, expressly made 
or necessarily implied from the context, that the fact 
exists as it is stated ; and, third, that the question 
whether the fact is as is recited, should arise in a 
contest between the parties to the instrument, or 
those claiming under them, wherein the covenantor 
attempts to impair the interests conveyed by showing 
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that the fact which he recited in the deed, is incor- 
rectly stated. Whatever the truth may be, such 
•evidence is rejected, on the ground that it is against 
conscience for a man to retract a statement, deliber- 
ately made, with a view, for his advantage, to induce 
another man to change his position, and who, in re- 
liance on the statement, has changed his position 
accordingly.* 

Sec. 73. The testimonium clause includes the 
signing, the sealing, and the attestation of witnesses ; 
and as these are particulars upon which the legal 
validity of the instrument depends, they demand 
special attention. The signature of a private^erson 
should be with his first christian name in full, instead 
of in initial. This may save the trouble of identi- 
fying him by external evidence. The omission of, 
or a mistake in, the middle name is unimportant, 
unless it is in fact the name by which he is chiefly 
known. The total omission of a christian name, the 
surname alone being inserted in the deed, haB been 
held to invalidate the instrument on the ground of 
its uncertainty.^ Where the instrument is executed 
under the authority of a power of attorney, the sig- 
nature should be in the name of the principal " by 
A. B., his attorney in fact." A mistake, however, 
in this particular in Ohio, in deeds, will not invalidate 

1 Best stated in Taylor on Evidence, 101; 1 Greenleaf on Bt 
•60. 22 ; 2 Smith's L. 0. 426. 

S Baoon's Abr. Misnomer; Smith on K. & P. P. ' 
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the instrument, if the fact of agency and the name 
of the principal, appear from other parts of the writ* 
ing.^ The deed of a corporation, of whatever kind, 
must bo signed in the corporate name " by A. B., 
president," or other officer designated by law for 
that purpose. 

Sec. 74. In Ohio, a seal is necessary to the 
validity of a deed, but a wafer or scroll opposite the 
name, is treated as a seal.^ In Indiana, the defect 
of a want of seal in deeds prior to August 17, 1855, 
was cured by statute ; and the act of August 6, 1859, 
dispensed with private seals, whether scroll or other 
seals, altogether.^ In Kentucky, Iowa, and Kansas, 
private seals have been abolished. In Illinois, a 
scroll is sufficient.* In Pennsylvania, a written or 
ink seal is good.^ 

Sec. 75. K on the production of the original 
deed, there appear alterations, erasures, or interlin- 
eations, not noted in the attestation clause, the deed 
will not be admitted in evidence until they are satis- 
factorily accounted for. They cast a suspicion on 



1 CuTWen, 1663. 

2 CuTwen, 2465. 

8 1 G. & H. 262-8. 

4 1 Stanton, 266; Iowa Rer. 323; G«n1 Laws of Eansat, 85ts 
S» T. ft B. 291. 

• 1 Dallas, 63. 
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the deed, which the owner is bound to clear up.' 
After a deed has been delivered, it is not competent 
for the grantee to add a word to it, and the better 
opinion is that not even the grantor himself can fill 
a blank, without re-executing the deed.' Upon the 
question whether, if a deed, executed in blank, be 
afterward fraudulently filled up in perversion of the 
intended use, and in that shape delivered to a person 
taking it bona fide for value, the grantors are bound 
by it, it was held in Ohio, that, though the deed, 
as a deed, was invalid, the grantor who had commit- 
ted the fraud, was estopped to deny its validity ; but 
that the rights of his wife, who was innocent of the 
fraud, were not afiected by it.* 

Sec. 76. The proper form of the attestation of 
the witnesses is '^ signed, sealed, and delivered in 
our presence." These are the three facts, which, if 
it is necessary to prove the due execution of the 
deed, the subscribing witnesses will be required to 
prove. The words, " executed in our presence," are 
not, therefore, strictly proper, since they state rather 
a matter of law deducible from the " signing, sealing, 
and delivery," than the necessary facts. There is in 
Ohio, a dictum that " executed in our presence," is 

1 1 Greenleaf Ev. seo. 564. 

2 Moore y. Biekham, 4 Binney, 1 ; 9 Granoh, 28 ; 11 Ad* & Ellis, 
*6l ; 6 Exoh. 200, 216; 9 Cowen, 255; Hatch y. SearUt, 2 Smales A 
Clifford, 147 ; 1 Greenleaf 'a Evidence, see. 568. 

S Conover T. Porter, 14 Ohio State, 450. 
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a sufficient attestation ; and it has been decided in 
that state, under the statute, that " sealed and de- 
livered in presence of," is a good attestation. In 
that state, the attestation of the witnesses is not re- 
quired to the delivery, but only to the signing and 
sealing. A deed can not be invalidated by showing 
that one of the subscribing witnesses was incompetent 
to testify.' By the law of Ohio, the attestation of 
two witnesses is indispensable to the validity of all 
deeds, mortgages, and leases for a longer period 
than three years. In Pennsylvania, Kentucky, In- 
diana, Illinois, Iowa and Kansas, the attestation of 
witnesses is not necessary to the validity of a deed, 
and is only resorted to in practice, in cases where 
an immediate acknowledgment by the grantor is in- 
convenient. In case of his death or refusal to. ac- 
knowledge it, proof by subscribing witnesses is re- 
sorted to. 

Sec. 77. By the rules of equity, the acceptance 
of a trust may be proved by the conduct of the trus- 
tee; but in all well considered deeds creating trusts, 
his acceptance is expressed upon the deed itself. 
The abstract should, therefore, note the presence or 
absence of an express acceptance of the trust, and 
the date of the acceptance. 

Sec 78. The unconscientious advantages which 
have been taken of formal defects in the acknowledg- 

1 CurweD, 2448. 
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ment of deeds, have led the legislatures of many of 
the states, to reduce the terms of the acknowledg- 
ment to the fewest possible words, and many curative 
acts have been passed to remedy defects in past ac- 
knowledgments. Our limits do not allow us to do 
more than to mention the fact, and refer to the 
statutes for the details. The present law of the 
several states will now be stated. 

Sec. 79. In Pennsylvania, deeds executed within 
the state, may be acknowledged before a justice of 
the peace, or before one of the judges of the supreme 
court or court of common pleas of the county where 
the land lies. When made by husband and wife, the 
certificate of acknowledgment must state that the 
wife was examined separate and apart from her hus- 
band ; that the officer read, or otherwise made known 
the full contents thereof to the wife, and that she 
declared that she voluntarily and of her own free 
will and accord^ sealed, and as her free act and deed 
delivered said deed, without any coercion or compul- 
sion of her husband.^ The wife may revoke the 
deed at any time before its delivery to the grantee. 
Deeds made out of the state, and within any of the 
United States, may be recorded, if the acknowledg- 
ment is taken in due form before any officer or 
magistrate of the state wherein the deed is executed, 
authorized by the laws of such state to take acknowl- 

I Pardon, 312. 
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edgments of deeds.^ Deeds made out of the state 
may also be acknowledged or proved before any 
judge of the supreme court of the United States, judge 
of any district court of the United States, judge of the 
supreme, superior court, or court of common pleas, 
judge of any court of probate, of court of record of 
any state or territory in the United States, certified 
under the hand of the judge and seal of the court ; 
before any consul or vice-consul ; or before any 
mayor or chief magistrate, or officer of the cities, 
towns, or places where such deed shall be made or 
executed, and accordingly certified under the common 
or public seal of the cities, towns, or places where 
the deed is proved. Powers of attorney may be ac- 
knowledged or proved in the same manner : but in 
Pennsylvania, powers of attorney can not be proved 
before a notary public.^ 

Sec. 80. In Ohio, every instrument required by 
law to be recorded, must, in addition to the attesta- 
tion by two witnesses, be acknowledged by the 
grantors, if made in the state, before a judge of the 
supreme court, or of the court of common pleas, a 
justice of the peace in his own county, a notary 
public in his county, mayor, or other presiding officer 
of an incorporated town or city, who must certify 
the acknowledgment on the same sheet of paper on 
which the deed is written, and subscribe his name to 

1 Purdon, 68. . 2 Pardon 67. 
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the certificate. No official seal need be affixed, 
though the officer has an official seal. In case of 
deeds made by husband and wife, the officer, in ad- 
dition, to the certificate above stated, is required to 
certify that he examined the wife separate and apart 
from her husband, and read, or otherwise made 
known to her, the contents of the deed, and upon 
such separate acknowledgment, she declared that she 
did voluntarily sign, seal, and acknowledge the same, 
and that she is still satisfied therewith. After a 
contest extending through many years, it seems to 
be now the established doctrine, that if the magis- 
trate states that the grantors acknowledged the deed, 
it is sufficient.^ If the deed is on more than one 
sheet of paper, or if the acknowledgment is on a 
separate sheet of paper, the instrument may be cor- 
rected either by decree or by voluntary act of the 
parties, so as to relate back to the time of the filing 
in the recorder's office.^ 

Sec. 81. In Kentucky, deeds, mortgages, etc., 
can not be admitted to record, unless their execution 
is proved before the clerk of the court of the county, 
by two subscribing witnesses ; or, unless the grantor 
acknowledges it before the clerk. The latter is the 
usual practice. Whether made by a single person, 
or by husband and wife, the officer simply certifies 



1 Garwen, 2402. 
3 CarweOj 3381. 
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that the deed was acknowledged before him, and 
when it was done.^ The common form is : 

Commonwealth of Kentucky, 1 
County. j 

I, , Clerk of the County Court for the 

County aforesaid, do hereby certify that the deed 

from to , was -. presented to 

me in my office by said grantor, duly stamped as 
required by act of Congress, and acknowledged by 
, to be act and deed. 

Given under my hand, this day of, in 

the year 18—. 

, Clerk. 

, D. C. 

Deeds executed out of the state, and within the 
United States, by persons other than married women, 
may be admitted to record, when certified under his 
seal of office by the clerk of a court, mayor of a city, 
or secretary of state, or commissioner of deeds, or 
by a judge under the seal of his court, to have been 
acknowledged or proved before him by the two sub- 
scribing witnesses, or, in case of their death or ab- 
sence from the state, by proof by two witnesses of 
the signature of the grantor and of one of the sub- 
scribing witnesses. The names and residences of 
the witnesses so called to prove the signatures of the 
grantor and of the subscribing witnesses, must be 

1 1 Stanton, 282. 
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gtated in the certificate.^ If the deed is executed 
out of the United States, it must be certified by any 
foreign minister, or consul, or secretary of legation 
of the United States, or by the secretary of foreign 
affairs, certified under his seal of oflSce, or the judge 
of a superior court of the nation where the deed shall 
be executed, to have been acknowledged or proved 
before him in the manner prescribed by law. The 
form of acknowledgment in cases of deeds executed 
by husband and wife, alone, or by the wife, after the 
husband has first conveyed, to pass the wife's lands, 
is prescribed by statute ; namely, 

Commonwealth (or kingdom). Set. 

County (or Town, or City, or Department, or 
Parish), of Set. 

I, A. B- (here give his title), do certify that this 
instrument of writing, from C. D. and wife, E. F. 
(or, from E. F,, wife of C. D.), was this day produced 
to me by the parties [which was acknowledged by 
the said C. D., to be his act and deed], and the con* 
tents and eiFect of the instrument being explained to 
the said E. F., by me, separately and apart from her 
husband, she thereupon declared that she did freely 
and voluntarily execute and deliver the same to be 
her act and deed, and consented that the same might 
be recorded. 

Given under my hand and seal of office. 
[Seal.] A. B,» 

1 1 Stanton, 281. 2 1 Stanton, 282. 
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Non-resident married women may convey by 
power of attorney, acknowledged in like manner as a 
deed.^ 

Sec. 82. In Indiana, an acknowledgment is not 
essential to the validity of a deed, but is required to 
admit a deed to record. The act which took effect 
August 9, 1858, makes the following form suflScient: 

Before me, 0. F. (a judge or justice, as the case 

may be), this day of , A B. acknowledged 

the execution of the annexed deed (or mortgage, as 
the case may be). Married women acknowledge in 
the same form : but if a married woman is between 
eighteen and twenty-one years of age, and unites 
with her husband in a sale of his lands, her father, 
or, if he is dead, her mother, must declare before the 
officer, that he or she believes the sale is for the 
benefit of the wife. If the deed is acknowledged out 
of the county in which the land lies, before an officer 
who has no official seal, it must be accompanied with 
a certificate of the clerk of the circuit court of the 
county. Deeds, etc., acknowledged out of the state 
and in the United States, must either be acknowl- 
edged before an officer having a seal, and attested 
by his official seal, or must be certified by the clerk 
of any court of record of the county m which the 
officer receiving the acknowledgment, resides, and 

1 1 Stanton, 285. 
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attested by the seal of the court. Acknowledgments 
made in foreign countries, require no certificate, ex- 
cept the oflScial seal of the officer taking the acknowl- 
edgment. 

Sec. 83. In Illinois, deeds can not be recorded, 
unless acknowledged by the party or parties thereto, 
or proved before the proper officer. The official seal 
of the officer proves itself — ^but if the deed is ac- 
knowledged, or proved before a justice of the peace, 
out of his county, the certificate of the clerk of the 
county commissioners' court of the proper county, 
under his seal of office, that the person taking such 
proof or acknowledgment was a justice of the peace 
at the time of taking it, is required. The omission of 
this certificate will not, however, prevent the record 
of the instrument from being notice.^ If the grantor 
has not acknowledged the deed, it may be proved by 
the testimony of the subscribing witnesses. 

Sec. 84. In Iowa, no instrument affecting real 
property can lawfully be recorded, unless it has been 
previously acknowledged or proved. Acknowledg- 
ments may be made before a judge of the supreme 
court, or the judge or clerk of the district court or 
county court, or any justice of the peace, or notary 
public, within their respective counties. Deeds exe- 
cuted out of the state, and within the United States, 
may be acknowledged before some court of record, 

I s. T. & B. 971. 
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or officer holding the seal thereof, or some commis- 
sioner of deeds for Iowa, or some notary public or 
justice of the peace ; and, when made by a justice 
of the peace, a certificate under the official seal of 
the proper authority of the official character of the 
justice, and of his authority to take such acknowl- 
edgments, and of the genuineness of his signature 
must accompany the certificate.^ Deeds executed out 
of the United States, may be acknowledged before 
any officer authorized by the laws of the foreign 
country to take acknowledgments of conveyances of 
real estate. The court or person taking the ac- 
knowledgment, must indorse upon the deed a certifi- 
cate setting forth the fpllawing particulars : 1. The 
title of the court or person before whom the ac- 
knowledgment was taken : 2. That the person mak- 
ing the acknowledgment was personally known to at 
least one of the judges of the court, or to the officer 
taking the acknowledgment to be the identical person 
whose name is affixed to the deed as grantor, or that 
such identity was proved by at least one credible 
witness (naming him) : 3. That such person acknowl- 
edged the instrument to be his voluntary act and 
deed. 

Sec. 85. In Kansas, the law is the same as in 
Iowa, from which it seems to have been copied. 
Deeds may be acknowledged in the state before any 

1 Iowa, 328, 395. 
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court of record having a seal, or some judge, or jus- 
tice, or clerk thereof, or some justice of the peace, 
notary public, register of deeds, or mayor of a city. 
In deeds executed out of the state, the certificate of 
the oflScial character of the justice need not certify 
to the genuineness of his signature. The form of 
certificate is the same as in lowa.^ 

Sec. 86. At the end of the abstract of each deed, 
a separate memorandunr should be made stating any 
defect, or matter of doubt, that appears. It calls the 
attention of the reader to it, while the facts are im- 
mediately before him, and does not require him, as a 
note at the end of the abstract would, to turn back 
and review the abstract anew. 

Sec. 87. If an unmarried woman is about to 
execute a conveyance creating trusts in her favor, 
shortly before an intended marriage, it is prudent to 
require the intended husband to unite with her in 
the deed ; for, no such conveyance, clandestinely 
made, will be valid as against him.^ 

Sec. 88. Powers of attorney to convey lands, 
must be by deed. In all the states, they require the 
same solemnities as deeds, and are recorded in the 
same manner. The rule of the common law that the 



1 Kansas, 355. 

2 BeU on Husband and Wife, 3; 1 Story's Eq. Juris, seo. 273; 
HiU on Trustees, 163. 
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death of the principal, whether known or unknown 
to the agent, terminates the authority of an agent, 
acting under a power of attorney,^ is, in Pennsyl- 
vania, abrogated by statute. In that state, the au- 
thority of the agent does not cease until he receives 
notice of his principal's death.^ 

Sec. 89. By the common law, aliens can not ac- 
quire or hold land. In Pennsylvania, Ohio, Illinois, 
Iowa, and Kansas, this rule is abolished.'* In In- 
diana, an alien can not hold land, unless he 
is a bona fide resident of the United States.^ In 
Kentucky, non-resident aliens can not hold even a 
lease of lands ; if resident, they may hold lands on 
leases for a residence or place of business for a time 
not exceeding twenty-one years. After a residence 
of two years, they may acquire lands.^ 

1 Eaaton y. EliU, 1 Handy, 70 ; Story en Agency, see. 488. 

2 Pardon, 67. 

8 Purdon, 44 ; Curwen, 2281 ; S. T. & B. 815; Iowa, 422 ; Kan- 
M8, 51. 

4 1 G. <& H. 255. 

ft 1 Stanton, 239. 
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CHAPTER V. 

OF THE SEARCH FOR LIENS AND ABSTRACTING THEM. 

Sbo. 90. General natare of liens. 

*' 91. Liens in favor of United States. 

" 92. Liens in Pennsylvania. 

" 93. Liens in Ohio. 

" 94. Liens in Kentacky. 

" 95. Liens in Indiana. 

" 96. Liens in Iliinois. 

" 97. Liens in Iowa. 

" 98. Liens in Kansas. 

Sbo. 90. Liens are created upon lands either, by 
the express declaration of the legislature, to secure 
debts due to the state, as in the case of taxes and 
other debts due on public account; or, in consequence 
of the law raising estates in favor of the husband or 
the wife, as an incident of marriage, as curtesy and 
dower ; or, by the acts of courts adjudging that the 
lands of the defendant be taken in execution, or be 
subjected to a charge ; or, in consequence of the 
voluntary act of the parties in making leases, grant- 
ing mortgages, estates for life, and the like. These 
liens being almost universally regulated by the 
statutes of the particular states, in which the lands 
lie, it will be convenient to consider them as they 
exist in the several states. 
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LIENS IN FAVOR OF THE UNITED STATES. 

Sec. 91. 1. Warrants of distress levied under 
the act o.f May 15, 1820, 5 U. S. Stat. 593, are liens 
on the lands of any officer receiving money for the 
government, and his sureties, from the date of tho 
record thereof in the office of the clerk of the district 
court of the proper district. 

2. The direct tax on lands, under the act of Au- 
gust 5, 1861, sec. 33. 12 U. S. Stat. 303. 

3. The direct tax on land in insurrectionary dis- 
tricts, under act of June 7, 1862, sec. 2. 12 U. S 
Stat. 422. 

4. The internal-revenue tax on distilleries and 
breweries, their boilers, machinery, the land on which 
they are situated, etc. 12 U. S. Stat. 452, sec. 55 ; 
13 U. S. Stat. 14, sec. 1 ; 243, sec. 55. 

5. The income tax, which is a lien on all the 
sources of income, under act of July 1, 1862, sec. 
92. 12 U. S. Stat. 474 ; 13 U. S. Stat. 283, sec. 119. 

6. The succession or inheritance tax, which is the 
first charge, sec. 145, and continues for twenty 
years, sec. 125, on the estates of all deceased per- 
sons. 13 U. S. Stat. 286, 290 ; 12 U. S. Stat 486, 
sec. 112, act of July 1, 1862. 

PENNSYLVANIA. 

Sec. 92. 1. Taxes due the state are a lien, and 
bears interest from the time they are due. Purdon, 
954. Within the city of Philadelphia, taxes regis- 
tered in the county commissioners' office, are a lien 
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for five years from the first day of January, in the 
year succeeding that in which they become due ; and, 
if judgment be thereafter obtained upon them, the 
judgment is a lien as in other cases of judgments. 
Purdon, 749. Taxes due on collateral inheritances, 
are liens until paid. Purdon, 149. 

2. Debts due to the state. Balances found due 
by the auditor general on public accounts to the 
commonwealth, are a lien, from the date of the set- 
tlement of the account, on all the real estate of the 
debtors and of their sureties, throughout the com- 
monwealth. Purdon, 822. The report of a county 
auditor filed in the court of common pleas, of a debt 
due by an officer to the commonwealth, is a lien from 
the filing of the report. Purdon, 207. Purchase 
money due to the public land office, is a lien on the 
land sold. Purdon, 637, 639, 643. The official re- 
cognizances given by sheriffs and coroners for their 
good conduct in office, and which are docketed in 
the office of the prothonotary of the court of common 
pleas of the proper county, are liens on all the real 
estate of the sheriff's and coroners, and their sureties. 
Purdon, 895. Judgments rendered in Dauphine 
county in favor of the commonwealth against de- 
faulters, and certified to the court of common pleas 
of the county in which the lands lie, are liens on the 
land there. Purdon, 332. 

8. Dower. The act of April 3, 1833, Purdon, 362, 
abolished the common law estate of dower in Penn- 
sylvania. The claim of the widow to a distributive 
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share of her husband's estate, does not exist in lands 
sold under judicial proceedings, nor in those sold by 
the husband, or otherwise limited bj marriage set- 
tlement 

4. Curtesy, Marriage gives the husband no 
rights in his wife's lands. He can not incumber 
them, except she unite with him in the conveyance, 
or give her consent by deed. This acknowledgment, 
or consent of the wife, if taken out of the state and 
within the United States, may be taken by any judge 
of any court of record. Purdon, 322, 699. 

5. Judgments and executions. The judgments of 
the circuit court of the United States, are liens on 
all the lands of the defendant within the circuit. 7 
Howard^ 760. Judgments of the supreme and cir- 
cuit courts, and other courts of record within the 
county, indexed on the judgment docket, are liens 
upon all lands within the county from the day judg- 
ment is signed, for five years from the first return 
day of the term of which such judgment may be 
entered. Awards of arbitrators are liens for five 
years from the day on which the award was entered. 
Judgments transferred from another county, and 
docketed there, are a lien from the date of the 
docketing. Transcripts of the judgments of justices 
of the peace, entered on the prothonotary's docket, 
are liens from the date of the entry. The filing of 
an inquisition of an execution against lands which 
lie in one or more adjoining tracts in different 
counties, iii the oflSce of the prothonotary of the 
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counties where the lands lie, is a lien from the entry. 
In Philadelphia, lands acquired after the rendition 
of a judgment, are not bound by it, unless the judg- 
ment is levied thereon, and the execution docketed 
on the judgment index of the court from which exe- 
cution issued. Purdon, 672-675, 601, 184, 444, 
440. Judgments rendered in Dauphine county 
against public defaulters, and certified to the court 
of common pleas where the lands lie, have been al- 
ready stated. Decrees for alimony, entered in the 
judgment docket of the prothonotary of the court 
of common pleas, are liens. Purdon, 350. Balances 
found due by an executor, administrator, guardian; 
or other accountant, on settlement with the orphan's 
court, docketed in the office of the prothonotary of 
the court of common pleas, create a lien for five 
years. A sequestration from the orphan's court, 
docketed in like manner, is a lien from the date of 
the entry. Decrees in equity are liens like judg- 
ments. Purdon, 405. 

6. Judicial proceedings. Domestic attachments 
levied on land. Purdon, 354. Foreign attachments, 
against non-residents and foreign corporations, filed 
iu the prothonotary's office, create liens from the 
time of execution. Purdon, 492. Attachments on 
lands, before justices of the peace, remain liens for 
sixty days after the time when the plaintifi" might 
legally have had execution issued on the judgment. 
If the cause is appealed, they remain liens until sixty 
days after final judgment. Purdon, 599. 
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7. Decedents' debts. The debts of a deceased 
person are a lien on the lands of his estate for five 
years and no longer, unleBS an action be commenced 
thereon within the five years. The expenses of ad- 
ministering the estate, and the compensation of the 
executor, are not thus limited. Pardon, 285. 

8. Trustee's expenses. By the ordinary doctrine 
of equity, the expenses and disbursements of a trus- 
tee in respect of a trust estate, constitute a Hen on 
the trust property. It is assumed that this is the 
law of all the states, ho statutory provision being 
made upon that subject.^ 

9. Ground rents, which are now regulated by 
statute. Purdon, 516. 

10. Purchase money liens. The lien of the un- 
paid vendor of land on the land to secure the pay- 
ment of the purchase money,- against all persons 
taking with notice, or without paying value, was 
noticed in sec. 51. This lien extends by statute, in 
Pennsylvania, to the case of money due the public 
land oflSce ; money due on the sale of entailed es- 
tates, and estates subject to ground rents, and to 
contingent remainders, which are sold under judicial 
decree, in accordance with the act of April 18, 1853, 
Purdon, 852 ; to money due on sales of land by order 
of the orphan's court, and money due on the judicial 
completion of a decedent's contract for the purchase 
or sale of land. Purdon, 637, 639, 643, 765, 190. 

11. Lis Pendens. The pendency of an action 

1 HiU on Trustees, 567 ; Lewin on Trusts, 560. 
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which seeks to fasten a charge on land, to subject it 
to an equitable lien, or to divest the title of the de- 
fendants, is not notice in Pennsylvania, unless dock- 
eted on the ejectment index in the office of the pro- 
thonotary. Purdon, 367. 

12. Landlord's lien on growing crops. Purdon, 
611. 

13. Caveats, to stop the issuing of a patent for 
land from the public land office. Purdon, 620. 

14. Mortgages. Mortgages are executed with the 
same formalities as deeds. They have priority from 
the date of the record, without regard to the time of 
execution, except mortgages to secure the purchase 
money, which must be recorded within sixty days 
from their execution. The lien of a mortgage is not 
affected by a sale on execution at the instance of 
subsequent claimants. Mortgages are canceled by 
satisfaction, being entered on the margin of the 
record. Purdon, 324-326. 

15. Leases. Leases for twenty-one years, where 
actual possession goes along with the lease, are not 
required to be recorded. Inquiry must therefore be 
made of tenants in possession, as to the extent of 
their rights, as well as a search made for recorded 
leases. 

16. Liens of mechanics, material-men and miners. 
Mechanics who perform labor on buildings, and 
material-men, who furnish materials, including 
plumbers, furnishers of curb-stones, grates and fur- 
naces, wharf-builders, paper-hangers, and gas-fittera 
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and fomishers, have a Hen on the building and land^ 
from the time of the commencement of the building, 
i»nd for six months after the work is finished, or the 
materials furnished, without filing any claim within 
that time. Pur don, 710. In Schuylkill, Northumber- 
land, Somerset, Carbon, Washington and Dauphine 
counties, the current wages for the past six months 
of persons working for miners or mining companies, 
are a lien on the lands. Purdon, 1006-7. 

OHIO. 

Sec 93. 1. Taxes due the state are a lien on all 
real property subject to such tax, from the day 
preceding the second Monday of April annually, 
which continues until the tax is paid. 59 Laws, 14. 
Agents, guardians, and executors paying taxes have a 
lien on the land for such payments. Curwen, 3331. 
Lien holders paying taxes to preserve their liens, ac- 
quire to the extent of the payment, a lien preferable 
to all other liens. Curwen, 1288. Purchasers of tax 
titles have a lien, in case of redemption br in case of 
the failure of the tax title, for all taxes paid, interest, 
penalties, and improvements bona fide made* Cur- 
wen, 1288, 3337, 3340, 2405. 

2. Dower. In Ohio, the widow is dowable of 
one-third of all lands of which her husband was 
seized as an estate of inheritance at any time during 
the coverture, and, upon the termination of the prior 
estate, of all lands held by him at his decease in fee 
simple in remainder or in reversion, and of all lands 
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which the husband at the time of his decease held 
by bond, article, lease, or other evidence of claim. 
Curwen, 3040. The right to dower is forfeited if 
the wife elopes with a paramour, or is divorced for 
her own misconduct; and is barred by a jointure, 
legal or equitable, and by her uniting with her hus- 
band as grantor in a deed of his lands. Curwen, 
2331, 2170, 2449. She is not dowable of lands 
purchased with partnership funds for partnership 
purposes, nor, as against the vendor, of lands the 
purchase money of which is unpaid. A decree for 
damages in dower is a lien on the rest of the estate. 

3. Curtesy. The common law estate by the cur- 
tesy of England, which entitled the husband upon 
the birth of issue, alive and capable of inheriting 
the estate, to the rents and profits of the wife's 
lands for his life, has been modified by statute. The 
right of the husband to dispose of the rents and 
profits by making leases, or creating incumbrances, 
is altogether taken away during the life of the wife, 
and the life of the issue of her body ; nor, during ' 
that period, can the estate be taken in execution for 
the debts of the husband : and the husband's right 
is perfect by the marriage alone, irrespective of the 
birth of issue. It is liable to forfeiture for non- 
payment of. taxes. Curwen, 2274, 1252, 1325, 
8331. 

4. Judgments and Executions. The judgments of . 
the circuit court of the United States ure liens on all 
lands of the judgment debtor within the district. 
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The lands of the debtor within the county where the 
judgment of the state courts of record is entered, are 
bound from the first day of the term at which judg- 
ment is rendered, except judgments by confession 
and judgments rendered at the same terms at which 
an action is commenced, which bind the lands only 
from the day on which the judgments are rendered. 
All other lands are bound from the time they are 
seized in execution. Curwen, 2003. Permanent 
leaseholds, renewable forever, are bound in like man- 
ner as estates in fee. Curwen, 538. The judgment 
remains, as against all other persons than judgment 
creditors, a lien for five years from the date of the 
judgment, and by the issuance of successive execu- 
tions may be kept alive, from five years to five years, 
forever. Between judgments rendered at the same 
term, there is no preference, if executions are issued 
thereon, within ten days after the term. No judg- 
ment on which execution has not been taken out and 
levied before the expiration of a year next after its 
rendition, operates as a lien to the prejudice of any 
bona fide judgment creditor. The junior judgment 
will in such cases, by levying first, obtain priority. 
If the cause is removed to an appellate court, the lien 
is preserved until a year after the first day of the term 
of the court to which the special mandate to carry 
the judgment into efiect, may be directed. Where the 
omission to take out execution and levy is occasioned 
by an appeal, writ of error, injunction, or a vacancy 
in the office of the sheriff" ant coroner, or the inability 
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of the officer, the lien continues until one year after 
the disability has been removed. Curwen, 2009. Exe- 
cutions may issue from any court of record to any 
county in the state. A levy made under such writs, 
called, in Ohio, foreign executions, are entere4 on 
the foreign execution docket, in the office of the 
sheriff of the county to which they are directed. 
The entry of a levy in this book is notice to man- 
kind. The lands are bound by the levy. Curwen, 
886, 3378. Where a prisoner is convicted of an 
infamous offense, judgment is rendered against him 
for the costs of prosecution, Curwen, 195, sec. 38 ; 
2382, sec. 25, on which execution may issue against 
his lands. The statute does not in terms make the 
judgment, in such cases, a lien per se. These pro- 
visions in respect to the liens of judgments, giving 
them effect by relation back to the first day of the 
term, and preserving them while the cause is pending 
indefinitely in the appellate tribunal, and while exe- 
cution is stayed by injunction and supersedeas, ob- 
viously necessitate a much more extended search 
than the period of five years, within which, in ordinary 
cases, a judgment becomes dormant. The search 
begins with the order book in the circuit court of the 
United States, in which all judgments of that court, 
are minuted. K the court is then holding a term, 
search must be made for all the pending cases against 
the seller of the land. The search is then transferred 
to the office of the clerk of the court of common 
pleas of the county. The judgment index and the 
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execution docket, in that office, will show all judg- 
ments and executions in that court for full five years 
back. Unless the search is made in vacation, the 
appearance docket must also be searched for all 
pending causes ; for, if any of them come to judg- 
ment during that term, it will overreach the prior 
conveyance made since the term began. This search 
is necessary also for the purpose of ascertaining 
what judgments of justices of the peace have been 
docketed. The records of the superior court require 
the same scrutiny. The district court is a regular 
trap to catch purchasers and mortgagees. Causes 
coming there, from the common pleas, may remain 
ten or twelve years, and the lien acquired by the 
judgment below remaining in full force, there is no 
protection against jt, except by searching through 
all the pending cases, and then going back from the 
present time as many years as may reasonably cover 
the time within which a cause may have been decided 
there, and have gone to the supreme court, been 
there decided and remanded to the common pleas. 
An old litigated case hardly fails, for want of such 
precautions, to catch somebody with its overreaching 
lien. The purchaser himself is to blame for it. 
These laborious and hazardous searches make no 
show in the abstract, and he is very unwilling to pay 
for w^hat does not appear. When judgments are 
found, the abstract should state the court, the term, 
the names of the parties, the exact amount in dollars 
and cents, the day from which interest is to be com* 
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puted, the costs, and the date of the last execution : 
that no new reference need be had to the records, if 
it is proposed to pay them off, or if paid off, to cancel 
them of record. Judgments are rarely marked sat- 
isfied, except on some such occasion as a sale of the 
land. The foreign execution docket, in the sheriff's 
office, will show all writs of execution in his hands 
from other counties. 

5. Judicial proceedings. Attachments may be 
issued by courts of record, to any county in the 
state, and levied on the lands of the defendant, which 
are thereby bbund from the time of service. Cur- 
wen, 1967, 1969. The existence of an attachment 
may be ascertained in the county where the suit is 
brought, by searching the pending cases in the 
clerk's office, and in other counties, by searching the 
sheriff's docket. Attachments issued by justices of 
the peace, can not be levied on lands. Attachments 
are allowed as of course against non-resident de- 
fendants, and, on affidavits, against fraudulent and 
absconding debtors. 

6. Decedents' debts are a lien on the lands of their 
estates, until paid.^ A search must therefore be 
made in the administration docket of the probate 
court of the county, to ascertain if the estate has 
been finally settled. An entry finally discharging 

I Ramsdall y. Craighill, 9 Ohio, 197 ; Bank of Muakingum y. Car' 
n^nt^, 7 Ohio, i. 21 i Stiver y. Stiver, 8 Ohio, 217; Piatt y. St. Clair, 
vitio, 227. 
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the executor, though in strictness necessary, is not 
common in practice. 

7. Trustees' expenses. The expenses and dis- 
bursements of a trustee and his compensation, and 
those of agents, executors, and guardians, are a lien 
on the trust land, both by the ordinary doctrine of 
equity,^ and by statute. Cur wen, 3331. 

8. Purchase money liens. The doctrine upon 
this subject, which was stated in the last section, is 
the law of Ohio.^ 

9. Lis pendens. In the circuit court of the United 
States, the pendency of a suit precluding any change 
of ownership of the land sought to be charged or af- 
fected by the proceeding, except in subordination to 
the legal or equitable rights of the complainant, 
dates from the time of the service of the subpoena. 
In the state courts, the pendency of the suit, subse- 
quent to July 1, 1853, dates from the issuance of 
the summons, if service is afterward obtained within 
sixty days.^ 

10. Landlord's lien. There is no law of distress 
in Ohio ; but the right of the landlord to his share 
of the growing crops is preserved.* Curwen, 2082. 

1 Hill on Trustees, 567 ; Lewin on Trusts, 560. 

3 Joehtnan v. Halleck, 1 Ohio, 318 ; Brush v. AdnmSy 14 Ohio, 20 ; 
Boot y. fhoing, 17 Ohio, 500 ; FoUet v. Reese, 20 Ohio, 546. 

8 Lvdiov y. Kidd, 3 Ohio, 541 ; Beimel y. Williams, 5 Ohio, 461 ; 
Hamlin y. Bevans, 7 Ohio, i. 161 ; Trimble y. Boothbi/, 14 Ohio, 109 1 
Trwin y. Smith, 17 Ohio, 226 ; Ohio code, sees. 20, 65. 

i Case Y. ffarte, 11 Ohio, 364. 
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11. Foreign wills. The law upon this subject, is 
stated in sec. 108. There is no protection against 
the production of a foreign will, creating charges on 
the land, or divesting the title of the heir at law, 
within the four years allowed to probate it here, ex- 
cept external inquiries. Curwen, 1911. 

12. Mortgages. Mortgages are executed with 
the same formalities as deeds. They have priority 
from the time that they are filed for record in the 
recorder's office, without regard to the time of exe- 
cution. The ordinary doctrine of equity, that notice 
of a prior unrecorded mortgage, postpones the second 
mortgagee, is excluded by statute. The record alone 
settles the priorities in case of mortgages of real 
property. In case of chattels, the rule is different. 
Curwen, 2451, 429, 1240. ' Mortgages may be can- 
celed of record, by the entry of satisfaction, or a 
receipt for the same, either on the mortgage or on 
the record of the mortgage, which is written in the 
margin of the record. Curwen, 236. In the follow- 
ing special cases, it is sufficient to refer to the law 
relating to* them ; mortgages by husband of wife's 
land, Curwen, 1252 ; mortgages by a limited partner- 
ship in insolvent circumstances, Curwen, 1213 ; mort- 
gage by the wife of a lunatic, Curwen, 3004 ; mort- 
gage by religious sodeties, Curwen, 2182 ; mortgage 
by an insolvent arrested for debt, Curwen, 2436. 

13. Leases. Leases for a term not exceeding 
three years> in writing merely, without deed or ac- 
knowledgment, or recording, are good, Curwen, 
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2452 ; as are also leases of school or ministerial 
lands, f6r any term not exceeding ten years. Parol 
leases, for less than three years, though clearly in- 
validated by the statute of frauds, are held good, 
when possession has been delivered solely in conse- 
quence of the leases.^ There is also a decision, the 
effect of which is commonly understood to be, that a 
tenant holding over after the expiration of his term, 
with the landlord's implied consent, is to be construed 
as holding for the same length of time as the original 
letting ;* a doctrine which, if re-examined, would not 
probably, in view of the words of the statutes of 
frauds and forcible detainer, be supported. Per- 
manent leaseholds, renewable forever, descend to the 
heir.^ Leases are recorded separately by themselves 
in the recorder's office. In abstracting them, the 
length of the term, the amount of the rent, and the 
clauses of forfeiture, require special attention. If a 
leasehold is the subject of purchase, the searcher 
must be careful to see that no mortgage precedes it, 
for the mortgagee has it in his power to compel the 
tenant either to pay him the rent or vacate the prem- 
ises.* An unexpected liability often arises on the 

1 Wilber v. Payne, 1 Ohio, 266; Armstrottg v. Kattenhorn, 11 Ohio, 
265 ; Curwen, 2285 ; Sugden V. & P. 140. 

* 2 Moore ▼. Beatley, 3 Ohio, 294. 

8 Curwen, 538. 

4 Aeeeh y. Hall, 1 Smith's L. C. 293 ; Doe y. Mate, 7 Blackford, 
1 ; Eoane ▼. Elliot, I Perry k Dav. 264 ; Hughes ▼. Edward; 9 
Wheaton, 495 : Knoub v.. Eeeech, 2 Watts, 282 ; 1 Piatt on LoaseSi 
170 ; Pope Y. Bigge, 9 Barn. & Cress. 245. 
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part of the tenant from the existence of uncon- 
ditional covenants to pay rent or make repairs. Tho 
rule of law is, that parties are understood to make 
their own bargain, and not to intend exceptions 
where none are expressfed. The accidental destruc- 
tion of the premises will not, therefore, exonerate 
the tenant from the duty of paying the stipulated 
rent, or making the stipulated repairs, or restoring 
the property in the condition in which it was let to 
him.* A mortgagee of a leasehold, who takes pos- 
session under his mortgage, is liable thenceforth for 
the rents, to the original landlord, as assignee in 
possession.^ 

14. Liens of mechanics and material-men. Any 
person who performs labor or furnishes materials, or 
machinery for erecting any building or appurtenance, 
by virtue of a contract with the owner, has a lien on 
the building or appurtenance, and the lot of land in 
which it stands, if within four months from 'the time 
of performing the work, or furnishing the materials 
or machinery, he files his claim in the office of the 
recorder of the county. Liens are recorded in sepa- 
rate volumes, called lien books. The lien continues 
for two years from the completion of the labor, etc., 

1 Linn v. Bo8a, 10 Ohio, 412 ; 2 Piatt on Leases, 119; Baker v. 
Soltprafellf 4 Taunton, 45; 18 Vesey, 115; Leads v. Cheetanif 1 
Simons, 146; Phillipft v. SteoenSf 16 Mass. 238; Mill Dam Fou^dety 
y. Bovey, 21 Pick. 417. 

2 Astor V. Miller, 2 Paige, 68 ; 2 Piatt on Leases, 423; WilliatM 
V. Botanquet, 1 Brod. & Bing, 238 ; Burton v. Barclay , 7 Bing. 745. 
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and may be continued longer by obtaining judgment 
thereon. Cur wen, 964, 2201. 

15. Liens created by city ordinances. Liens may 
be created by city ordinances on the lands of railroad 
companies for the expense of lighting the track ; on 
city lots for the expense of raising, filling or drain- 
ing lots, or removing nuisances therefrom ; for all 
charges authorized to be made by the municipal cor- 
poration act ; for the purchase, erection and exten- 
sion of waterworks ; for the opening, widening, ex- 
tending, repairing and lighting streets, wharves* 
market-places, etc. Curwen, 1844, 1845, 2722, 
3143. Some of these liens date from the passage 
of the ordinance, and some from the time of the as- 
sessment. Search must be made in the office of the 
city clerk for ordinances creating liens. 

16. Occupying claimants' lien. The right of a 
person holding under a plain and connected title, 
derived from the records of some public office, and 
whose title has been found defective, to retain pos- 
session until paid for his lasting and permanent im- 
provements, is in the nature of a lien. Curwen, 2403. 

17. Roads. The existence of unopened roads, 
legally established, may seriously affect the value of 
the property. The road records are kept in the 
office of the commissioners of the county. 

18. Mutual insurance companies, incorporated in 
Ohio, have a lien on the premises insured to secure 
the amount of the premium note. 4 Curwen, 2940, 
sec. 5. 
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KENTUCKY. 

Sec. 94. 1. Taxes. The commonwealth has a 
lien for the revenue tax and county tax on the estate 
of each person assessed for taxation, which can not 
be defeated by sale or alienation. 2 Stanton^ 239 ; 
act of December 21, 1861, c. 311, Session Laws. 

2. Dower. Dower exists in legal and equitable es- 
tates substantially, as at common law. 2 Stantop, 23. 

3. Curtesy. Curtesy also exists as at common 
law, except that the power of the husband to sell or 
lease his life estate, and its liability to be taken in 
execution for his debts, are restrained by statute. 
2 Stanton, 22, 8. 

4. Judgments and executions. A writ of fieri 
facias may be issued on any final judgment or decree 
of a court of record, and binds the estate of the de- 
fendant from the time it is delivered to the proper 
officer to execute. If lands sold on execution do not 
bring two-thirds of the appraised value, the defendant 
and his representatives have a right to redeem them 
within a year from the day of sale, and to retain 
possession until the year expires. 1 Stanton, 472, 
474, 484. A purchaser at an execution sale of in- 
cumbered property, has a lien on the property for 
the purchase money, and interest at the rate of ten 
per cent, per annum from the day of sale until paid, 
subject to the prior incumbrances. 1 Stanton, 488. 
Judgments confessed by insolvents to prefer credit- 
ors, are void. Session Laws of 1861, c. 455. JPowers 
of attorney to confess judgment given before an ao- 
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tion is instituted, are void. 1 Stanton, 252. Bonds 
for the stay of execution, called forthcoming and re- 
plevin bonds, returned by the officer to the proper 
office, have the force and eflfect of a judgment. 1 
Stanton, 481. 

5. Judicial proceedings. An order of attachment 
binds the defendant's property in the county, which 
might be seized under an action against him, from 
the time of the delivery of the order to the sheriff 
Stanton's Ky. Code of Practice, sec. 233, p. 142, 
An attachment has priority over trust deeds and 
mortgages not lodged for record. Session Laws, 
1861, c. 371, sec. 13 ; c. 600, sec. 1* In cases of 
conviction of felony, the party injured has a lien on 
the estate of the criminal, from the time of his ar- 
rest. 1 Stanton, 373. 

6. Decedent's debts. The heir and devisee take 
the estate subject to the ancestor's debts, but the 
estate is not liable in the hands of a bona fide pur- 
chaser for valuable consideration, if aliened by the 
heir or devisee before suit is brought by the cred- 
itor. 1 Stanton, 552. 

7. Lis pendens. The ordinary doctrine of equity 
upon this subject, is followed in Kentucky. 2 Mon- 
roe & Harlan's Digest, 147 ; 2 Pirtle's Digest, 75, 

8. Landlord's lien. 2 Stanton, 94, sec. 14. 

9. Caveats. Caveats lodged with the register by 
a person who obtains a survey of land, renders any 
grant of the land, to that extent, void. 1 Stanton, 
225, sec. 4. 
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10. Mortgages. No mortgage is effectual against 
purchasers without notice, or any creditor, unless 
recorded in the clerk's oflSce of the court of the 
county in which the premises, or a greater part of 
them shall lie. Mortgages, and deeds of trust in 
the nature of mortgages, take effect from the time 
they are lodged for record. Mortgages made by 
debtors in contemplation of insolvency, and with 
design to prefer one or more creditors, inure to the 
benefit of all creditors. 1 Stanton, 280, 553. The 
cancellation of mortgages is effected by satisfaction 
being entered on the margin of the record by the 
person entitled thereto, or by his personal repre- 
sentative, attested by the clerk or his deputy. 1 
Stanton, 280. 

11. Leases. Leases for more than one year must 
be by deed. If for more than five years, the deed is 
invalid against purchasers and creditors, unless 
lodged for record. 1 Stanton, 279, sees. 3, 9. 

12. Liens of mechanics. Mechanics and material- 
men have, in Louisville, a lien on the land for labor 
done, and materials furnished. 2 Monroe & Harlan's 
Digest, 116. 

13. Occupying claimants. 2 Monroe & Harlan's 
Digest, 260 ; 2 Pirtle's Digest, 137. 

INDIANA. 

Sec. 95. 1. Taxes. The lien for taxes attaches 
on all real estate on the 1st of January, annually, 
and is perpetual for all taxes due from the owners 
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thereof. 1 G. & H. 100. City taxes on real estate 
are a lien from the time the tax duplicate is com- 
pleted, to the same extent as a record»of a court of 
general jurisdiction, and has preference over any 
personal charge. 1 G. & H. 229, sec. 47. 

2. Dower. The common law estate of dower has 
been abolished ; but the widow is entitled to one- 
third in fee of all real estate of which her husband 
may have been seized at any time during her mar- 
riage, and in the conveyance of which she has not 
joined in due form of law ; and also of all lands in 
which her husband had an equitable interest at the 
time of bis death. If he makes a provision by his 
will for her, she is put to her election. 1 G. & H. 
296. She can not alienate the land, during a second, 
or subsequent marriage. 

8. Curtesy. The common law estate of curtesy, 
has also been abolished ; but the husband is entitled 
to a third of the wife's lands in fee, subject to the 
payment of her debts. 1 G. & H. 295. 

4. Judgments and executions. All final judg- 
ments in the supreme court, circuit courts, and courts 
of common pleas for the recovery of money and costs, 
are liens upon real estate liable to execution, in the 
county where judgment was rendered, for ten years 
after the rendition thereof, an 1 no longer, exclusive 
of the time during which the party may be restrained 
from proceeding thereon by an appeal, or injunction, 
or by the death of the defendant, or by agreement 
of parties entered of record. The filing of a certified 
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copy of a judgment rendered in a corresponding 
court in another county, creates a lien on the lands 
of the defendant in the county in which the copy is 
filed. The filing of a transcript of a judgment of a 
justice of the peace, and docketing it, in the court 
of common pleas, creates a lien to the same extent 
as a judgment of the court of common pleas, from 
the time of the filing. Judgments are liens from the 
delivery of the writ of execution to the oflScer. An 
execution against property issued to another county, 
binds the real estate of the defendant, from the time 
of the levy. Lands held by land office certificates, 
are bound in the same manner as legal estates. 2 
G. & H. 265, 267, 232, 25. 

5. Judicial proceedings. Orders of attachment 
bind the property of the defendants in the county, 
subject to execution, and become a lien from the 
time the order is delivered to the sheriff, in the same 
manner as an execution. 2 G. & H. 142. Judg- 
ments on bonds payable to the state, bind the debt- 
or's real estate from the commencement of the ac- 
tion. 2 G. & 11. 265, sec, 414. Every recognizance 
binds the estate of the principal from the time it is 
taken ; but binds the estate of the surety only from 
the time judgment of forfeiture is rendered, 2 G. & 
H. 265, sec. 531. The filing of the transcript of 
proceedings, before a justice of the peace, in bas- 
tardy cases, in the circuit court, operates, from the 
time of filing, as a lien upon the reiil estate of the 
defendant to the extent of the judgment which may 
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afterward be rendered against him. 2 G. & H. 627. 
Recognizances taken by justices for the appearance 
of prisoners, in the circuit court or common pleas, 
and docketed there ; and recognizances forfeited by 
justices for the non-appearance of prisoners, or on 
change of venue; and recognizances to keep the 
peace, docketed in like manner, operate as liens, 
from the date of the entry, upon all lands in the 
county of the parties thereto. 2 G. &. H. 638-642. 

6. Mortgages. The statute has made the follow- 
ing form sufficient ; "A. B., mortgages and warrants 
to C. B. (here describe the premises), to secure the 
payment of (here recite the sum for which the mort- 
gage is granted, or the note or other evidence of debt 
or a description thereof, sought to be secured, also 
the date of payment). This implies a warranty of a 
perfect title, and a warranty against all incumbrances. 
Mortgages must be recorded within ninety days from 
their execution. 1 G. & H. 261. No power of sale 
can be reserved in a mortgage. Satisfaction of a 
mortgage may be entered on the margin of the 
record, or may be effected by a separate receipt ac- 
knowledged as a deed. The record of an assign- 
ment of the mortgage, is not notice to the mortgagor. 
2 G. & H. 355. 

7. Leases. Leases for a term not exceeding three 
years, are good without deed. Leases for a longer 
period, are required to be acknowledged or proved, 
and recorded within ninety days from the date of 
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their execution, in the same manner as deeds. 1 G 
& H. 261. 

8. Mechanic's lien. Persons performing labor, or 
furnishing materials or machinery for any building, 
mill, distillery, or manufactory, may acquire liens 
by filing their claims in the office of the recorder of 
the county, within sixty days after the completion 
of the work, etc., which may be enforced by action, 
y^ ithin a year from the completion of the work, or 
the expiration of the credit. 2 G. & H. 299. 

9. Liens created by city ordinances. The statute 
allows liens on town lots for grading, paving, or 
planking the sidewalks, and for the improvement of 
the streets ; and for the making of levees, drains or 
breakwaters. 1 G. & H. 634, 234, 304. 

10. Insurance liens. Mutual fire insurance com- 
panies, have a lien on the building insured, and the 
land on which it stands, to secure the payment of 
the deposit note. 1 G. & H. 396. 

ILLINOIS. 

Sec. 96. 1. Taxes. 

2. Debts due to the state. A suit by the state 
for any debt claimed to be due to the state, is, from 
its commencement, a lien on the real and personal 
estate of the defendant, within any county in the 
state. Act of February 19, 1859, Cooke's Stat. 121. 

3. Dower exists in both legal and equitable es- 
tates, as at common law. S. T. & 6. 151. 

4. Curtesy of the husband. 
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5. Judgments and executions. Judgments in any 
court of record, either at law or in equity, are liens 
on lands from the last day of the term of the court 
in which they may be rendered, and continue liens 
for seven years, if execution be issued within one 
year on the judgment. If execution is restrained 
by order of court, the time of the restraint is not 
considered part of the seven years. Decrees in 
equity are liens on all lands, respecting which they 
are made. The judgments and decrees of the county 
courts of Lee apd Whiteside counties, are also liens. 
The judgments of the circuit court and court of com- 

:mon pleas of Cook county, are liens from the time 
they are entered on the judgment docket. S. T. & 
B. 603, 318, 144, 271. Executions issued from the 
circuit court of one county, to the sheriff of anothei 
county, become liens, on a certificate being filed in 
the ofiice of the recorder of the county. S. T. & B. 
603, sec. 25. Judgments in bastardy proceedings 
are liens. Act of April 24, 1861, Cooke's Stat. 169. 

6. Judicial proceedings. Attachments, whether 
issued in the county, or sent into the county from 
other courts, do not take effect against creditors and 
bona fide purchasers without notice, until a certificate 
of the levy is filed in the oflBce of the recorder of the 
county in which the lands lie. S. T. & B. 603. 

7. Decedents' debts. The lands of deceased per- 
.sons are liable for their debts, but if they are aliened 

bona fide before action brought, the heir or devisee, 
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and not the purchaser, is liable to creditors for their 
value. S. T. & B. 543. 

8. OflScial bonds. The bond of the collector of 
taxes, filed in the office of the recorder, and the bond 
of the county treasurer, filed in the office of the 
county clerk, create liens on the lands of those 
officers. S. T. & B. 330, 338. 

9. Landlord's lien on the crops. S. T. &. B. 717, 
718. 

10. Mortgages. Mortgages take effect, as to all 
creditors and subsequent purchasers, without notice, 
from the time that they are filed for record. The 
rule of equity, that notice of the existence of an 
unrecorded mortgage will postpone a subsequent in- 
cumbrancer, is adopted. Satisfaction may be entered 
on the margin of the record by the mortgagee, or his 
assignee or other legal representative, or the mort- 
gage may be released by deed, under the mortgagee's 
signature and seal, attested by one witness, and ac- 
knowledged. S. T. & B. 976. An administrator of 
the mortgagee may release a mortgage. S. T. & B. 
1198. 

11. Leases. 

12. Liens of mechanics, material-men, and la- 
borers. The statutes give liens on buildings, and 
appurtenances to buildings, and the land on which 
they stand, and upon all the property real and per- 
sonal, of railroad corporations, in fiivor of mechanics, 
material-men and laborers, who have performed labor 
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or furnished supplies therefor. S. T. & B. 157 ; acts 
of February 18, 22, 1861, Cooke's Stat. 175, 138. ' 

IOWA. 

Sec. 97. 1. Taxes. The taxes of the preceding 
year are, from the 1st day of February, a perpetual 
hen. Iowa Revision, 118. 

2. Dower. The widow is entitled to one-third of 
all real estate, in which the husband at any time 
during the marriage, had a legal or equitable interest. 
Iowa, 420. 

3. Curtesy. The estate by curtesy is abolished, 
but a widower is entitled to the same interest in his 
deceased wife's lands, as she would have had in his, 
as just stated. Iowa, 420. 

4. Judgments and executions. Judgments of the 
supreme or district courts of the state, or of the 
district or circuit courts of the United States, 
.rendered in the state, are liens for ten years from 
the date of the judgment. If the land lies in the 
county where the judgment was rendered, the lien 
attaches from the date of rendition ; if in another 
county, from the time of filing an attested copy of 
the judgment in the office of the clerk of the dis- 
trict court of the county where the land lies. Judg- 
ments for costs in criminal cases become liens in the 
same way. Judgments of justices of the peace be- 
come liens from the time a transcript is filed in the 
office of the district court. Iowa, 705, 839, 43. 
Judgments in bastardy are liens. Iowa, 233. 
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Judgments for fines, and undertakings for bail in 
criminal cases, are liens. Iowa, 838, 889. 

5. Judicial proceedings. Attachments on lands 
are not notice, unless the sheriff making the levy 
shall have entered it in the incumbrance book, in the 
clerk's office of the county. The levy of an attach- 
ment, and the service of a notice, in equitable actions 
supplemental to execution, constitute a lien. Bail 
undertakings are liens on the lands of the persons 
acknowledging them, from the time that they are 
filed in the office of the clerk of the district court. 
Iowa, 596, 617, 838. The defendant may redeem 
lands sold at judicial sales within a year from the 
day of sale, and is entitled to retain the possession 
in the meantime. The purchaser is allowed twenty 
days after the expiration of the full time of redemp- 
tion, to record the evidence of his purchase. Th^ 
rule is the same on foreclosure. Iowa, 610, 873. 

6. Lis pendens. The filing of the petition, creates 
a lis pendens. Iowa, 503, 644. 

7. Landlord's lien. The landlord has a lien for 
his rent upon all crops grown on the demised prem- 
ises. Iowa, 405. 

8. Mortgages. No mortgage, when the mortgagor 
retains actual possession of the. premises, is valid, 
unless recorded. Iowa, 388. Since April 1, 1861, 
deeds of trust in the nature of mortgage, must be 
foreclosed. Iowa, 653. 

9. Leases. Leases for a term not exceeding one 
year are valid, without writing. Iowa, 692. It is 
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assumed that leases for a longer period, must be re- 
corded. Iowa, 391, sec. 2220. 

10. Liens of mechanics. The law of Iowa is the 
same as that of Kansas, except that the claim for 
lien must be filed with the clerk of the district court, 
within ninety days after the materials are furnished, 
or the work done. Iowa, 329. 

11. Occupying claimants. Iowa, 400. 

12. Hedge contracts. Labor and capital expended 
by a hedge grower, or planter for the planting or 
growing of any hedge, upon a contract with the 
owner of the land, Create a lien. Iowa, 312. 

KANSAS. 

Sec. 98. 1. Taxes. Laws of Kansas, 868. 

2. Dower. The common law estate of dower has 
been abolished. The widow is entitled to one-half 
in fee of any legal or equitable real estate of the 
husband, which has not been sold at judicial sale, or 
which is not necessary for the payment of debts. 
Kansas, 469, 471, 478. 

3. Curtesy. The estate by curtesy has also been 
abolished. The husband has the same right in the 
lands of his deceased wife as the wife would have had 
in his, in case she had survived him. 

4. Judgments and executions. The law as to the 
liens of judgments and executions is copied from the 
Ohio code, as stated in sec. 93, and need not be here 
repeated. Fines and costs under the dram-shop law, 
are a lien on the land of the defendant. Lands sold 
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under judicial proceedings may be redeemed, within 
two years from the day of sale. Kansas, 194, 489, 
770, 211. 

5. Judicial proceedings. Attachments bind land 
from the time of the service. Kansas, 157. 

6. Trustee's expenses. Trusts, vesting a naked 
legal estate in the trustee, without requiring the 
performance of any duties by him, are forbidden by 
statute ; which regulates trust estates and the exe- 
cution of powers. Kansas, 897. 

7. Landlord's lien on the crop. Kansas, 664. 

8. Mortgages. No mortgage is valid as to subse- 
quent purchasers for valuable consideration without 
notice, unless recorded in the office of the register of 
deeds in the county where the land lies. Trust 
deeds in the nature of mortgages, must be foreclosed 
like mortgages. Kansas, 355, 722. Powers to sell 
lands in a mortgage or otherwise, vest in the person 
entitled to tfce money. Kansas, 899. Satisfaction 
of mortgages may be entered on the margin of the 
record. Kansas, 419. 

9. Leases. Leases, not exceeding ten years dura- 
tion, are valid, without deed. Kansas, 569. The 
lands of deceased persons may be rented by order 
of the probate court, for not more than three years. 
Kansas, 526. In leases for twenty years or more, 
the wife has dower. Kansas, 478. 

10. Liens of mechanics, material-men, and laborers. 
The statute gives a lien on any building, or appur- 
tenance of any building, bridge, fence, railroad, or 
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Other work of internal improvement, and the ma- 
chinery, from the time of making the contract, for 
any work done or materials furnished, if a claim is 
filed in the oflSce of the register of deeds, within six 
months after the furnishing of the materials, or the 
completion of the building ; and allows twelve months 
from the same time to bring an action to enforce the 
lien. Kansas, 687. 
11. Occupying claimant's lien. Kansas, 121, 225. 
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CHAPTER VI. 

OF THE SEARCH OP JUDICIAL RECORDS AND ABSTRACT- 

ING THEM. 

Seo. 99. What title 18 acquired at judicial grJes. 
" 100. The indispensable points in records 
" 101. Jurisdiction of the subject 
** 102. Jurisdiction of the person. 
*' 103. Judgment, levy, sale and deed. 
" 104. Points to be noticed in records. 

Sec. 99. In proceeding to the examination of 
titles founded on judicial proceedings, the prudence 
or timidity of the purchaser sometimes requires the 
searcher to examine, not only with reference to the 
safety of the title to be acquired, but also to the 
chances of his being involved in the subsequent liti- 
gation of the case under which the title has been 
made. Apprehensions of the result of future liti- 
gation are entirely groundless, for both at common 
law, and by statute, the reversal of a judgment does 
not divest the title of the purchaser at a sale made 
in pursuance of its authority, the purchaser not be- 
ing a party to the suit,^ or, in some states, the attor- 
ney of a party .^ Where a search is made previous to 

— ^* ■ ■ ■ ■- — — ■ ■ I ■— ■ ■» ■ I »■■■■■■■■■■■■■■■■■-■ ■■■■■.■ , . ■■■»■■ ^ 

1 7 Harris, 129. 

2 Bacon's Ab. Execution, Q.; Purdon, 329, 443; Curwen, 2009, 
sec. 446 ; Rearaon v. Searcy, 2 Bibb, 202 ; 2 Gayin & Hord, 266, 
leo. 533. 
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the sale with a view to bidding at the sale, the closest 
attention to the regularity of the proceedings subse- 
quent to the judgment may be necessary, to prevent 
the client bidding, and thereby incurring the risk of 
his purchase money lying idle in court, while the reg- 
gularity of the proceedings relating to the sale is con- 
tested, and receiving it back, without interest, at the 
end of the litigation. A very serious misapprehen- 
sion of the true nature of a judicial sale is common 
among bidders. They imagine that a purchase " from 
the court " is attended with an implied expression of 
the opinion of the court upon the goodness of the title, 
and that they thereby get the title of the land itself, 
together with the highest possible assurance against 
any future claims upon it. The fact is that a judi- 
cial sale is a sale of the interest of the defendant in 
the action, and nothing more.^ No expression of 
the opinion of the court is involved in it, and no 
warranty of the title is given or implied,^ The ac- 
cepted bidder will, if the proceedings are regular, 
be required to pay the purchase money, whether he 
obtains a title or not. In Ohio, by statute, pur- 
chasers at judicial and tax sales acquire the interest 
of the plaintiff and of the state, in the claim upon 



1 Farrant v. Thompsoii, 6 Barn. & Aid. 826 ; O'Neal v. WiUony 21 
Alabama, 288; Starke v. Haftieony 5 Richardson, 7; Andrews v. 
Murphy f 12 Georgia, 431 ; Eeed y. Kinnamany 8 Iredell, 13 ; VantychU 
y. Riehardtony I'd Illinois, 171 ; Reed's Appeal, 12 Penna. State, 476 j 
MeLouth y. Rathhoney 19 Ohio, 21. 

S Earth y. Oihhen, 3 Richardson, 316. 
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-^'hich the land is sold, and in case the title fails have 
a lien on the land to that extent.^ He who bids at a 
judicial sale of land '^ taken in execution as the 
property of" the defendant, without examination 
into the title of the defendant, soon parts with his 
money. If no worse mischief follows, he is pretty 
sure to find it incumbered by the claim of the wife 
to dower, which will give him the most lively inter- 
est in the good health and long life of the judgment 
debtor. An examination to satisfy the scrupulosity 
of a possible bidder, involves details too voluminous 
to be here stated. The points upon which the val- 
idity of the title depends will be considered in the 
next section. 

Sec. 100. The mode of acquiring title to real 
property, under judicial proceedings, is regulated by 
the law of the state wherein the lands lie, and the 
validity of the title depends upon the substantial 
conformity of the proceedings to that law.^ To con- 
stitute that due course of law, without which the act 
of the court will not confer a title, it is essential 
that the court be one which has by law authority to 
entertain the suit with respect to that land f to en- 
tain it against the defendant as the owner thereof ;* 

1 Curwen, 1288. 

2 Story's Confl. of Laws, seo. 550; Buel v. 6Vo««, 4 Ohio, 330, note 
in Emerson's edition. 

3 Ludlow T. Johiaonf 3 Ohio, 552 ; Ludlow r. Wade, 5 Ohio, 494 ; 
DanieU v. Stevfsua, 19 Ohio, 222 ; Moore v. Robinmn, (i Ohio State, 302. 

4 Pefton Y. Plainer, 13 Ohio, 209 ; Max$om r, Sntoyer, 12 Ohio, 195 ; 
Hodgson v. Bovoerhankf 5 Cranch, )03. 
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and that in the actual exercise of such authority, the 
land was taken, sold, and conveyed to the purchaser.' 
In other words, the court must have jurisdiction over 
the land, and over the person of the assumed owner, 
and must have, in fact, proceeded to a judgment, 
levy, sale and deed;^ To require more, would be to 
divest the judicial authorities of all title to respect, 
and require the purchaser to exercise that power of 
revision over the proceedings which belongs only to 
an appellate tribunal. To require less, would be to 
divest the title without a completed judicial act. 
These essential points may be briefly explained. 

Sec. 101. First, the court must be one which 
has by law authority to entertain the suit with re- 
spect to that land. This depends upon the law regu- 
lating the jurisdiction of the court, of which we can 
not now speak particularly. In general, courts of 
record, having a clerk and seal, are limited in the 
exercise of their jurisdiction, by the limits of the 
county or district within and for which they sit, and 
can ordinarily entertain no jurisdiction of lands 
which lie beyond those limits. Suits, the direct and 
professed object of which is to obtain a sale of land 



1 AdamtY, Jeffries, 12 Ohio, 273; Allen v. Parrishy 3 Ohio, 187; 
Wheaton y. Sexton, 4 Wheatoo, 503 ; 37 Penna. State, 807. 

2 The authorities, which are very numeroHS, are collected in the 
United States Digest, title Execution, and in Story on the Confliet 
of Laws ; see also Macnamara on Nullities. Orignon y. Astor, 8 
Howard U. S. 341 ; Bonoell y. OtU, 9 Howard U. S. 336. 
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nnder an existing charge, mortgage, or other lien, 
must, in such cases, be brought in the proper court 
in the county or district in which the lands are situ- 
ated. The most numerous cases are, however, those 
which seek merely to fasten a personal liability upon 
the defendant by a judgment, irrespective of any 
particular property, t© be followed by a writ of exe- 
cution against any goods, chattels, or lands that ho 
may possess. Jurisdiction in this latter case id 
ordinarily limited, not by the locality of the defend- 
ant's property, but by the ability of the oflScers of 
the court to serve process upon him within the terri- 
torial limits of the district, or county ; courts having, 
in general, jurisdiction over all persons actually 
served with process within those limits. The right 
to execute the judgment by executive process, is 
often much more extensive in point of territory, than 
the power to adjudicate and render the judgment. 
Thus, though in Ohio the jurisdiction of the courts 
of common pleas, in respect to charges and liens on 
lands, and in respect to the ordinary service of a 
summons to commence an action, is limited to their 
respective counties, process in execution of the 
judgment establishing a liability against the person 
of the defendant, may issue from that court to every 
county in the state, and under it, lands, in any 
county, may be sold. 

Sec. 102. Second, the court must have authority 
to entertain the suit against the defendant as the 
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owner of the land. The usual requirement with re- 
spect to obtaining jurisdiction over the person pre- 
scribed by the law regulating the proceedings of the 
court, is that the defendant must have due notice of 
the procedings.* Universally, that is recognized as 
indispensable. But what is due notice, is a question 
for the lawgivers. The means of giving notice which 
they prescribe must be pursued ; and if pursued, are 
equivalent to actual notice, though the defendant 
may never in fact hear of the proceedings.^ It is 
not enough that the defendant is informed of the 
proceedings against him, as by the unauthorized ser- 
vice of a writ by an oflScer going beyond his terri- 
torial limits for that purpose f he must have notice 
in the mode prescribed by law.* Nothing else is of 
any avail, unless he voluntarily appears in court and 
defends the action. The usual mode prescribed, ia 
by the service of a writ, issued under the seal of the 
court, and in the form, and served by the officer, 
and in the mode, directed by law. The searcher 
will necessarily be required to inform himself as to 

1 Bradntreet v. Neptune fnnirance Co. 3 Sumner, 600 j Bonwell v. 
0ti9, 9 Howard, 33ft; BomoeU v. Sharp, 15 Ohio, 447 j Sawyer r, 
Maine Fire and Marine hiBvrauce Co.y 12 Mass. 291 ; Story on Confl. 
of Laws, sec. 549, 592 ; Simt v. HenderHon, 11 Queen's Bench, 1014. 

2 Douglas v. Forrestf 4 Bingham, 686 ; Reynolda v. Fenton, 3 Com- 
mon Bench, 187 ; Story on Confl. of Laws, seo. 584, et seq. 

3 Eioer V. Cojffin, 1 Cushing, 23 j Woodward v. Tremere, 6 Picker- 
ing, 354. 

< Matter of Underwood, 3 Cowen, 59 ; Messenger v. Ki tter, 4 Binney, 
197. 
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the requirements of the local law upon this subject. 
When the defendant has absconded or fraudulently 
conceals himself, process of attachment, by which 
nis lands are seized by the oflScers of the court, is a 
commonly adopted mode of giving the defendant due 
notice. If the defendants are non-resident or un- 
known, and thus beyond the reach of process, the 
law ordinarily allows notice to be given by publica- 
tion in the newspapers. These are the ususil modes ; 
but what requires particular attention is, that no 
mode is effectual in a particular case, unless it be the 
very mode appropriate by law to the circumstances. 
A publication, authorized in case of non-residents, 
against a resident, however honestly, and ignorantly 
done, would not confer jurisdiction over the resident : 
and so of other departures from the prescribed mode 
^f giving notice. The purchaser must ascertain at 
his peril that the facts justified a resort to the mode 
adopted, and that the defendant was, as the expres- 
sion is, legally brought into court ; that is, that the 
means of giving notice requisite in his particular 
case, have been resorted to. It is obvious, from 
what has been already stated, that the whole pro- 
ceeding will be unavailing, if the persons made de- 
fendants, are not the real owners of the land sought 
to be affected by the judgment or decree, and that 
the omission to make defendants those who have 
concurrent, paramount, or subsequent liens upon the 
property, will leave all the rights of the omitted lien- 
holders in full force against the land. 
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Sec. 103. Third, it is requisite that in the actual 
exercise of the rightful authority of the court, the 
land be taken, sold, and conveyed to the purchaser.* 
Juriridiction over the land, and over the person, is 
rightfully exercised when, on the requisite notice 
having been given to the defendants, a claim is made 
to the court by bill, petition, complaint, declaration, 
or by whatever means the practice of the court re- 
quires the plaintiff to make known his cause of ac- 
tion, in respect of the land, and against the defend- 
ants as the owners thereof, and a judgment is ren- 
dered thereon, authorizing a sale of the land ; and 
the judgment is executed upon process of execution 
issued from the court, under the seal of the court, 
directing a sale, which is accordingly made ; and, in 
case the law require it, that the sale be approved by 
the court,^ and a deed ordered to be made to the 
purchaser. The validity of the title involves the 
questions of the power of the court over this land, 
and this person as its owner, and the fact of the ex- 
ercise of the power. Whether, the requisite notice 
having been given, the power was exercised well or 
ill, regularly or irregularly, may be of infinite mo- 

1 Wheeiton v. Sexton, 4 Wheaton, 606 ; Voorheea v. Bank of United 
Stat€9, 10 Peters, 449; 37 Penna. State, 307; Stall v. Macalester, 9 
Ohio, 19 ; Brooks v. Rooney, 11 Georgia, 423 j Draper v. Bryson, 17 
Missouri, 71 j Etheridgc v. EdwarcU, 1 Swan's Tenn. R. 426 ; Car- 
penter .y, Shaffner, 2 Carter's Indiana R. 466; Williamson v. Bed" 
ford, 10 Iredell, 198 ; Byhee y. Aahby, 2 Gilman, 161 ; Paine T 
Moorelandf 16 Ohio, 436. 

2 Stall T. Macaleater, 9 Ohio^ 19. 
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ment to the defendants, but is no concern of the pur- 
chasers. A judgment, in a case where the jurisdic- 
tion existed, and was exercised, is title enough for 
him, though it should be impossible to sustain the 
judgment as a rightful decision, either in respect of 
the conformity of the procedure to the practice of 
the court, or as a just exposition of the rights of the 
parties upon the merits, in the appellate tribunal.' 
Keeping in mind the radical distinction between the 
want of authority to divest a title, and irregularities 
in the mode of exercising that authority, we may 
proceed to consider, without again alluding to the 
difference between the points essential to be noticed, 
and those which the reasonable fears of the purchaser, 
or the clearness of the abstract may conveniently 
require, how a judicial record may best be abstracted. 

Sec. 104. The points usually noticed in making 
an abstract of a judicial record, are, 1. The title and 
name of the court ; as judgment of the Superior 
Court of Cincinnati, No. 24, 447. 2. The names of 
all the parties, plaintiff and defendant. 3. The sum- 
mons or other notice, or publication by which the 
defendants are brought into court, the date, the seal 
of the court thereon, who are named therein as de- 
fendants, to what officer the wTit is directed, and his 
return thereon, showing who were served, when 
served, and how served. Where the defendants are 

1 Reardon v. Searcy, 2 Bibb, 202 ; Tcrrill v. Auchauer, 14 Ohio 
State, 80 : Cochran v. Loving, 17 Ohio, 409. 
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very numerous, as often happens in cases of credit- 
ors' bills or other complicated proceedings in equity, 
it may be advisable to state the names of the defend- 
ants in columns, and mark the number of them, for 
the convenience of checking them off, one by one, 
as the facts of their being included in the writ, and 
the return, and their answering, successively appear. 
If new parties are added in the progress, of the suit, 
their names should also appear in this part of the 
abstract, as well as in their natural chronological 
order in the history of the case. As the rights of 
all persons who are parties to the judgment or de- 
cree, will be bound thereby, and as no other person's 
rights will be bound, it is a saving of labor, and 
tends to greater certainty, to have them all plainly 
stated at the outset. Where the defendants have 
been brought into court by publication, or by the 
attachment of their effects, or other substituted 
modes of service, the peril of the mode adopted not 
being by law appropriate to the circumstances, re- 
quires the most careful scrutiny into all the steps 
of the proceeding, which should be fully stated in 
the abstract. 4. The nature of the claim made, ab- 
stracting for that purpose the material parts of the 
bill, petition, etc., so as to show that the subject of 
the action is within the jurisdiction of the court, 
both in respect to the locality of the land, and the 
nature or objects of the suit. 5. Whether the de- 
fendants answered or suffered a default ; and if any 
answered^ the date, and a brief statement of the na- 
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tare of the answer, so as to show that the defendant 
submitted himself to the jurisdiction of the court, by 
pleading to the merits of the action. A non-resident 
defendant who employs counsel to contest the juris- 
diction of the court that has seized his effects by at- 
tachment, does not submit himself to its jurisdic- 
tion. 6. If any of the defendants are minors, lun- 
atics, or other persons deemed incompetent to defend 
themselves, the appointment of a guardian for suit 
for them, the acceptance of the appointment, and 
their answers being filed, must be noted. No judg- 
ment or decree can be taken against such persons by 
default. The case must be proved against them. 
The answer of the guardian for suit, being always a 
mere formal submission of the rights of the ward to 
the court, need not be stated in the abstract in de- 
tail. If a married woman is a party, her husband 
must be a party with her, unless they are contending 
with each other, in which case she must appear by 
" her next friend." A minor plaintiff appears in the 
same manner. 7. The judgment, the date of it, the 
term of the court, the page of the record in which it 
is entered, with a statement of the material parts of 
it, showing authority to sell lands, if it be for a sale 
of lands, or the amount, and the day from which 
interest is to. be computed, if it is against the person 
only of the defendant ; and if the final record is 
tDade up, the volume and page of that record. It 
will be observed that no notice is here taken of any 
pleadings, motions, or other proceedings subsequent 
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to the answer or plea of the defendant, and before 
judgment. This omission is intentional. For the 
reasons already stated in sec. 102, such proceedings 
are irrelevant to the question of the title, and to in- 
sert them tends to distract the attention of counsel 
from the points that are material. 8. Whether any 
notice of appeal, or bill of exceptions, or other pro- 
ceeding which may stay the execution of the judg- 
ment, or carry the cause to an appellate court, appears 
of record ; and if it does, the nature of it, the date 
of the motion, and the name of the party moving. 
As already stated, this is not essential to the title as 
a matter of law ; but it may affect the salableness 
of the land, as a matter of fact, in the view of pur- 
chasers, in consequence of that distrust which all 
ftien naturally feel about dealing with property over 
which there is a judicial contest. 9. The writ of 
execution, or order* of sale, to carry the judgment 
into effect ; its date, the seal of the court thereon, to 
what officer issued, the command of the writ direct- 
ing the sale of the particular lands ; or if an execution 
on a personal judgment, the nature of the execution; 
as, a levari facias. 10. The return made by the 
officer upon the writ. If the writ were an order out 
of chancery, it will simply show a compliance with 
the order, such as advertising the lands for sale, the 
appraisement of the lands, the sale, the date of the 
Bale, the name of the purchaser, the price paid, and 
the date of the return. But if it be a writ of execu- 
tion at law, it must show a levy on lands, as a foon" 
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dation for all subsequent proceedings. A sale, 
without any levy, on an execution at law, is invalid. 
Neither an omission to appraise the lands, where 
appraisement is directed by law, nor a mistake as to 
the time or mode of advertising the lands, will affect 
the title of the purchaser.' The question is not 
whether the proceedings are regular ; but whether 
this writ, or this order of sale, authorized the officer 
to sell these lands. If it does, the purchaser may 
assume that the officer knew his duty as to the mode 
of sale, and did it. 11. Where the law requires the 
sale to be reported to the court, and confirmed by it, 
the order of confirmation is essential to the comple- 
tion of the sale, and the title will not be valid with- 
out it. The confirmation of the sjile, the date of it, 
the name of the purchaser as therein stated, and the 
order to deliver to him the deed, must therefore be 
stated in the abstract. 12. If the^ cause was removed 
into an appellate court, by appeal or by writ of error, 
the proceedings thereupon are to be abstracted in a 
similar manner, so as definitely to inform the pur- 
chaser of the exact extent to which the judgment 
was affirmed or modified in the appellate tribunal, 
and what order was therein made with respect to the 
exccution.of the judgment, either by process issuing 
out of that court, or by remanding the cause to the 
inferior court to be carried into execution there 
13. The person perusing an abstract having a right 

.... _--L_ ^. ■ - - ■ ...... ^ - ■ — _ ^ _ ■ . • ^ , ^ 
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to test the accuracy of every statement contained in 
it, the searcher should be careful to give him every 
possible means of information, by stating the dates 
of every transaction, the number of the writs, if they 
are numbered, the term, volume and page of the 
records, and especially to point out any departure 
from the practice o^ the court in any proceeding. 
It is, for example, assumed that the process is issued 
from the proper court, signed by the proper officer, 
is in the usual form, etc.^ and if the facts are other- 
wise, they must be stated. 
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CHAPTER VII, 

Of SEARCHING FOR WILLS AND ABSTRACTING THEM. 

Sbq. 105« Qeneral principles^ 

" 106^ Points to be opticed. 

** 107. Law of Pennsylvaniiv 

" 108. Law of Ohio. 

"^ 109. Law of Kentucky. 

*' 110 Law of Indiana. 

'* 111. Law of Illinois. 

" 112. Law of Iowa. 

" 113. Law of Kansas. 

ft 

Sec. 105. That a paper professing to be a man's 
last will, is in fact so, can be determined only by 
a judicial sentence establishing it as such. In the 
United States, this power is usually vested in probate 
courts, or courts exercising like jurisdiction, whose 
determinations, in establishing or rejecting a will, 
are final and conclusive on all courts, except where 
the statute allows an appeal, and in proceedings 
upon that appeal.^ The validity of the will is deter- 
mined, so far as it relates to land, by its conformity 
to the law of the state wherein the lands lie, and not 

1 1 Greenleaf Et. sec. 528 ; 2 Qreenleaf Et. see. 672 ; Corwen, 
1902; Inhabitautu of Dublin v. Chadbourne, 16 Mass. 433 ; Tompkin§ 
Y. Tompkint, 1 Story, 552 ; Bailey v. Bailey, 8 Ohio, 239 ; Poplin f. 
ffawke, 8 New Hamp. 124. 
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by the law of the testator's domicil, nor by the law 
of the place of the original probate.^ It is therefore 
proposed to consider separately the laws of the 
several states respecting the formal execution and 
proof of wills. But the points which arise on all 
wills, which are established as wills, may be first 
stated. 

Sec. 106. The abstract should state the name of 
the testator, the date of the will, the date of the 
probate, the court in which probate was had, and the 
page and volume of the record. If the time for eon- 
testing the probate has gone by, the searcher may as- 
sume that the testator was legally competent to make 
the will, and that it was duly executed; but if the heirs 
at law are minors, or married women, or non-resident, 
or otherwise within the saving of the statute of lim- 
itations, the abstract should proceed to state all the 
facts which show a compliance with the statutes of 
wills ; such as the signing, the attestation of the wit- 
nesses, and the like. The formal proofs having been 
stated, an abstract of the contents of the will, so far 
as it affects the land in question, should follow. In 
wills drawn by unprofessional persons, this is 
sometimes so difficult to do as to make it desirable 
to state all the relevant clauses verbatim. External 
inquiry is sometimes necessary to Learn whether the 



1 MilU Y. Coioper, 2 Ohio, 124; Molmea y, Renwen, 20 Johfisoiii 
229 ; Story Confl. of Laws, sec. 474. 
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will is liable to be frustrated, in whole or in part, in 
consequence of provisions made for the widow, who 
declines to accept them, or in consequence of the 
limitations imposed by the statutes of descent and 
distribution, on the power of the husband to dis- 
pose of his whole estate, or in consequence of the 
birth of a posthumous child, or the return of a child 
supposed to be dead, or in consequence of the will 
creating a case of election in the devisee, and the 
like. The questions which arise upon the true con- 
struction of the will are too numerous to be consid- 
ered, and reference must be had to Jarman on Wills, 
and other approved works upon the subject. The 
cases wherein the testator charges a legacy on lands,* 
or creates trusts which require the purchaser of 
lands to see to the proper application of the pur- 
chase money ,^ or attempts to create an estate tail or 
a perpetuity beyond the limits allowed by law,^ will 
require special attention. Powers given by the 
testator to his executors to sell lands, are generally 
regulated by statutes.* Except in the case of per- 

' 11 1 m l I II l^^-j^i^^M, 

1 Deeleer v. Decker , 3 Ohio, 166 ; Coanrod t. Coonrod, 6 Ohio, 144 ; 
Nelson V. NeUon^ 19 Ohio, 282 ; Swf/i t. Nath, 2 Keen, 20; Oravet ▼. 
Qravet, 8 Simons, 43; Crost v. Kennington, 9 Bearan, 150. 

2 Sec. 57. _ 

8 PurdoD, 422; Curwen, 2293; Sugden Y. & P. 732; Cruise's Di- 
gest, title 32, Deed chap. 24, vol. 4, p. 330; Beard ▼. Weetcott, 5 Barn, 
A Aid. 8Q1. -,_ 

4 Carwen, 1914 ; Ward v, Barrowt, 2 Ohio State, 241 ; Genera] 
Laws of Kansas, 899 ; Wharton on Conveyancing ; Sugden on Pow- 
ers ; Donley v. Shields, H Ohio, 359 ; Jarman on Wills. 
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p^tuities, estates tail, and the like, there is no con« 
trol over the intention of the testator by the rules of 
law. The attention of the courts tLerefore in con- 
struing wills is almost exclusively directed to ascer- 
taining the intention of the testator, which is de- 
duced, as ih the case of deeds, from what is found in 
the instrument.^ The formal evidence of the au- 
thenticity of a will being, as will be seen presently, 
almost the same in the seven states named in this 
chapter, and the rules of the common law for the 
interpretation of wills being common to all the states, 
the searcher's scrutiny will, in all the states, be 
i^ainly directed to ascertaining the meaning of the 
instrument* 

' ' ' . f ' ■ ' ' 

Sec. 107. In Pennsylvania, wills are proved be- 
fore the register of wills, and are recorded in his 
office. The probate is conclusive, unless contested 
within five years from the date of probate by caveat 
and an action at law duly prosecuted. Copies of 
wills proved in any other state or country according 
to the laws thereof, may be offered for probate before 
the register.^ Every will must be in writing, and 
unless the person making it shall be prevented by 
the extremity of his last sickness, shall be signed 
by him at the end thereof or by some person in his 

■■^» . ■ .- -f ■ I ■»*■■■ I- ■ ■ ■■.■■»■■■ I ■■ -■II. -—■■_■ 
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1 CoiliM y. Hope, 20 Ohio, 500 ; Piainter y. Painter, 18 Ohio, 265; 
Hiacoekt y. ffiteochi, 5 Meeson & Welsby, 363 ; 1 Greenleaf on £y. 
seo. 289. 

J Pardon, 274-5. 
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presence, and by his express direction, and in all 
cases shall be proved by the oaths or affirmations of 
two or more competent persons.^ A married woman 
can not make a will, except as to her separate estate.^ 
A devise passes the whole estate without any words 
of perpetuity. Lands acquired after the date of the 
will, pass by the will to the devisee under general 
words. Marriage of a man and the birth of a child 
not provided for in the will, though born after the 
death of the father, operate as a revocation of a 
will made before marriage. 

Sec. 108. In Ohio, wills are proved before the 
probate court of the county where any real or per- 
sonal estate devised by the will may be situated, 
and are, together with the evidence of the probate, 
filed and recorded there. Wills proved prior to 
July, 1853, were proved in the court of common 
pleas of the county. On the transfer of jurisdiction 
of probate matters from that court to the probate 
court, in July, 1853, the records of wills previously 
made in the common pleas, were transferred to the 
probate court, and all searches for wills, will there- 
fore, now be made in the latter court. Wills made 
since 1831, in another state or nation, executed and 
proved according to the law of the place where 
made, were admitted to probate in Ohio, but did not 
affect property there, unless made in conformity to 

— ^ c-n ■— ^M— ^M-^-i — ■ ■ I ^M - I -I III _ M _i ^^M— ^1^^^^^— ■■__ii__LM^ ^m.m^^mm^^i^i^^^rw-t-mmn^rm^^r^^ 

1 Pardon, 273, 101 «. 

2 Pardon, 700, 1016. 
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the law of Ohio ;^ but wills made since October 1, 
1840, in another state or nation, executed and proved 
according to the law of the place where made, may 
be admitted to record in Ohio, and when so recorded 
in the counties where the lands lie, have the same 
cfFect as if originally made in Ohio, in conformity 
to the law of Ohio.^ Wills devising real es- 
tate, wherever made, are, either by original pro- 
bate, or by copies of records, admitted to record 
in every county in which such real estate may be 
situated. Every will must be in writing and signed 
at the end thereof by the party making it, or by 
some other person in his presence, and by his ex- 
press direction, and must be attested and subscribed 
in the presence of the testator, by two or more com- 
petent witnesses who saw him subscribe, or heard 
him acknowledge it. Men, aged twenty-one, and 
women, aged eighteen years, married or unmarried, 
have, since 1805, been competent in Ohio to make 
wills. Probate of the will is conclusive, unless con- 
tested by petition in the court of common pleas of 
the county within two years after probate had, sav- 
ing the rights of infants, married women, and per- 
sons absent from the state, or of insane mind, or in 
captivity, for a like period after their respective dis* 
abilities are removed. The rights of bona fide pur- 
chasers, without knowledge of a will, to any lands in 



1 Curwen, 1905. 

2 Carwen, 688, 1905. 



188 OF sEARCHme for wills. 

the state, derived from the heir of any person not a 
resident of the state at the time of his death, can 
not be defeated by the production of a will of the 
ancestor, unless the will is offered for record in this 
state, within four years from the final probate of the 
will abroad. A devise passes the whole estate with- 
out words of perpetuity, and also after acquired 
lands. The rule in Shelly's case, does not apply to 
wills made subsequent to October 1, 1840, but it 
does apply to wills made before that date. The will 
of a childless person is revoked by the subsequent 
birth of a child, though posthumous, except where 
the child is otherwise provided for, or the will shows 
an intention not to provide for it. The birth of 
another child, or the return of a child supposed by 
the testator, when he made his will, to be dead, 
operates as a partial revocation, by letting in those 
children to a share of the estate in the same manner 
as if the testator had died intestate. The election 
of a widow to take against the will must be made 
within a year and a fraction after the probate of the 
will, and can be manifested only by the order of the 
probate court. The doctrine of equity as to the 
mode of election, and the proof of it, is excluded by 
statute. ^ 

Sec. 109. In Kentucky, the probate of a will is 
cx)nfined to the county court of the county of the 

1 Carweo, 3050, 1898-1919. 
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testator's residence, or if he had no residence in the 
state, and the will devises land, then to the county 
where the land, or a greater part of it lies. As in 
other states, no will can be received in evidence 
until it has been allowed and admitted to record by 
the county court. The probate is conclusive until 
reversed. A writ of error, or an appeal lies from the 
county court to the circuit court of the same county, 
and thence to the court of appeals, upon every order 
admitting a will to record or rejecting it, within five 
years after rendering the order of probate or rejection 
in the county court, and to the court of appeals with- 
in one year after the final decision in the circuit court. 
Non-residents not served with notice on the probate 
of a will, may, within three years after a final decision 
admitting or rejecting a will, impeach the decree ; 
and infants, not parties to the original contest, are* 
not barred until twelve months after attaining full 
age. A married woman can not mak^ a will, except 
to dispose of an estate secured to her separate use, 
or to exercise a special power to that effect. Since 
1797, no will is valid unless it is in writing, with the 
name of the testator subscribed thereto by himself, 
or by some other person in his presence, and by his 
direction. If not wholly written by the testator, the 
subscription must be made, or the will acknowledged 
by him in the presence of at least two credible wit- 
nesses, who must subscribe the will with their names 
in the presence of the testator. Marksmen are sub- 
scribing witnesses. To pass lands, the wills of non- 
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reftidents must be executed conformablj to the law 
of Kentucky. Powers of appointment are regulated 
by the statute. Devisees tako subject to the tei*- 
tor's debts, as in other states ; but lands aliened by 
the heir or devisee before suit brought by the cred 
itor, are not liable to the claims of creditors in the 
hands of bona fide purchasers for a valuable consid- 
eration.^ 

Sec. 110. In Indiana, wills are proved in the 
court of common pleas when in session, or before 
the clerk thereof in vacation, in the county wherein 
the testator resided at the time of his death, or if 
not an inhabitant of the state, in the county where 
he died, or if not an inhabitant of the state, and he 
died out of the state, in the county wherein he left 
ussets. Any person may contest the validity of the 
will, at any time within three years from the time it 
has been offered for probate, by a proceeding in the 
court of common pleas of the county where the tes- 
tator died, or where any part of his estate is ; and 
the case may be carried by appeal to the circuit 
court, and ultimately to the supreme court. Infants, 
and persons absent from the state, or of unsound 
mind, are allowed two years after their disabilities 
are removed, to contest the will. A will must be in 
writing, signed by the testator, or by some one in 
his presence, with his consent, and attested and sub- 

* ^^ ■■■l._l.__.I....M ■ ■ ~ 1 ~~ 
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scribed in his presence by two or more competent 
witnesses. Since May 31, 1852, married women 
may make wills. Every devise in terms denoting 
the testator's intention to devise his entire interest 
in all his real or personal property, will pass all the 
estate in such property, which he was entitled to de- 
vise at his death. Conditions in wills restraining a 
wife from marrying again, are void. The birth of 
legitimate issue subsequent to the date of the will, 
though posthumous, will, if the issue survive the tes^ 
tator, operate as a revocation of the will, unless pro- 
vision is made therein for such issue. The title of 
the purchaser of land, in good faith, and for valuable 
consideration, from the heir of any person who died 
seized of the land, can not be impaired by virtue of 
any devise, unless the will is proved and recorded in 
the office of the clerk of the court having jurisdic- 
tion, within three years after the death of the tes- 
tator, except in cases where the devisee was at the 
time of the testator's death, a minor, or of unsound 
mind, or imprisoned, or out of the state, or the ex- 
istence of the will was concealed from, or was un- 
known to him. Written wills, proved or allowed in 
any other of the United States, or in any foreign 
country according to the laws of such state or coun- 
try, may, on proper proof of the probate abroad, be 
received and recorded in the court of common pleas 
of the county in which there is any estate on which 
the will may operate ; and when so recorded, have 
the same effect as if they had been originally admitted 
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to probate and recorded in the state. No will, exe 
cuted in the state, can be admitted to record unless 
executed according to the laws of the state.' 

Sec. 111. In Illinois, wills are proved before the 
probate justice of the county wherein the mansion 
house or place of residence of the testator was ; or, 
if he had no place of residence, in the county wherein 
the land devised lies, or in one of the counties, where 
there is land in several different counties, and are 
recorded in the court of probate. Any person in- 
terested, may, within five years after the probate of 
the will, contest the will in the circuit court of the 
county wherein the will was proved, by bill in chan- 
cery. Infants, married women, persons absent from 
the state, and persons of unsound mind, are allowed 
a like period after the removal of their respective 
disabilities, to contest the will. If not contested 
within the time allowed, the probate is conclusive on 
all parties concerned. Men, twenty-one years of 
age, and unmarried women, of eighteen years of age, 
may make wills, which must be in writing, signed by 
the testator, or by some person in his presence, and 
by his direction, and attested in the presence of the 
testator by two or more credible witnesses, who saw 
him sign, or heard him acknowledge the will. Mar- 
ried women may dispose of their separate estates by 
will.^ The birth of a child subsequent to the date 

1 2 Gavin k Hord , 551 , et neq, 

2 S. T. & B. 1180. 
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of a will, is not a revocation, but, unless it appears 
by the will that the testator intended to disinherit 
such child, he will be entitled to receive such portion 
of the father's estate, as he would have had in case 
the testator had died intestate. Powers given by 
executors by will to sell lands, may be executed by 
the survivor.' The lands of decedents are liable for 
the debts of his estate, but if aliened by the heir to a 
bona fide purchaser before an action is brought by 
the creditor, the heir or devisee, and not the pur- 
chaser, is liable to the creditor for the value of the 
land.^ Wills proved according to the laws of any of 
the United States, or the territories thereof, or of 
any country out of the United States, accompanied 
with a certificate of the proper officer, that the will 
was duly executed and proved agreeably to the laws 
and usages of that state or country in which the will 
was executed, are good in like manner as wills made 
and executed in the state. Such wills may be re- 
corded in the same office where deeds or other in- 
struments concerning real estate may be required to 
be recorded. Powers, given to executors to sell 
lands in such wills, may, upon the recording of the 
will, with due proof of its probate abroad, in the 
probate or county court of the county in which the 
land lies, be executed in the same manner as though 
the executor had qualified in the state. Deeds made 
in pursuance of wills made out of the state, are 

1 S. T. A B. 1197. 

2 S.T. A B. 643. 
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valid, though the yrill was never recorded in the 
state.* 

Sec. 112. In Iowa, the county court has power 
to take probate of wills of persons who at the time 
of their death were residents of the county, or who 
died non-residents but having property to be admin- 
istered upon within the county. The probate is con- 
clusive, unless set aside by an original or appellate 
proceeding in the district court. Any person, of 
full age and sound mind may dispose of property by 
will, in writing, witnessed by two competent wit^ 
nesses, and signed by the testator or by some per- 
son in his presence, and by his express direction. 
Posthumous children, unprovided for by the father's 
will, inherit the same interest as though no will had 
been made. After-acquired property passes by the 
will. Wills proved and allowed in any other state 
or country, are allowed and recorded in any county 
in which it may be desired to use them, upon the 
production of a copy thereof to the proper county 
court duly authenticated by. the attestation of the 
clerk of the court in which the will was proved, 
together with the certificate of the judge or presid- 
ing oflScer that such attestation is in due form of 
law. If there be no clerk, such attestation may be 
made by the judge or presiding officer, and in all 
i)ases if the clerk or officer making such attestation 

I S.T.& B. iise-i. 
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have a seal of office, such seal shall be annexed t^ 
the attestation.^ 

Sec. 113. In Kansas, wills are proved and re* 
corded in the probate court of the county in which 
the mansion house or place of abode of the deceased 
is situated : if he had no place of abode, then in the 
county in which the land or a part of it, lies. The 
probate is conclusive unless set aside by an original 
or appellate proceeding in the district court. Any 
person of sound mind and full age, including mar- 
ried women, may make a will, which must be in 
writing, witnessed by two competent witnesses, and 
signed by the testator or by some person in his 
presence, and by his express direction. After- 
acquired property passes by the will. Posthumous 
children, unprovided for by the father's will, inherit 
the same as though no such will had been made. 
The provision in relation to wills ^ made out of the 
state is copied verbatim from the law of Iowa, 
stated in sec. 112. 

1 Iowa Kevision, 407. 

9 Ckoeral Laws of Kansas, M3. 
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CHAPTER VIIE. 

LEASES. 

Sbo. 114 Mode of execation of leases. 
" 115. Liability of an assignee. 
'' 116. Goal oil leases — who may make. 
" 117. Bights of adjoining owners. 
" 118. Covenants for working oil wells. 
^' 119. Bights of landlord and tenant of well 

Sec. 114. The time for which verbal leases are 
binding, the nature of leases as incumbrances on 
estates in fee, and the law of the several states with 
respect to the recording of leases where deeds are 
required, have been considered. Allusion has inci- 
dentally been made to the effect of unqualified cove- 
nants to pay rent,^ to make repairs,^ and to leave the 
premises in tenantable condition. Where the lease 
is for a longer period than that which the law allows 
for verbal leases, it must, ordinarily, be by deed, and 
requires the same solemnities, as to signing, sealing, 
attestation by witnesses, release of dower, acknowl- 
edgment or proof, as are required in other cases of 
deeds. Very little, therefore, need be said upon this 
branch of the subject. 

1 Oatet ¥. Qreen, 4 Paige, 355. 

2 Phillip* y. Steven; 16 Mass. 23S; 102 English Common Law 
Rep. 483k 



LEASES. 147 



Sec. 115. On the assignment of a leasehold es- 
tate, the attention of the searcher will be directed to 
those covenants in the lease, which bind the assignee. 
The Driginal tenant will always remain liable upon 
the express covenants contained in the lease, that 
being the necessary eiFect of his own agreement. 
But his assignee, having made no personal engage- 
ment with the original landlord, is liable only on the 
covenants which run with the land, and upon them 
only during the time that he is assignee. He may 
rid himself of any future liability by assigning the 
whole of the unexpired term to any person who will 
accept it, a married woman, a person going abroad, 
a prisoner for debt, or a beggar. He m\l still re- 
main liable for rent accrued due, or breaches of cove- 
nant committed, during the period of his own occu- 
pation; but for nothing further.^ The covenants 
which thus bind an unnamed assignee, during the pe- 
riod of his occupation, are those relating to the pay- 
ment of rent and taxes, the mode of cultivating, oc- 
cupying, or trading on the premises, repairs, and the 
like. Those which bind the landlord in favor of the 
unnamed assignee of the tenant, are, for the :juiet 
enjoyment* of the premises ; for supplying them with 
water ; for the renewal of the lease ; for granting to 
the lessee timber for repairs and for necessary fire- 
wood ; for payment of hay and straw left upon the 
premises at the expiration of the term ; and for in- 



1 2 Piatt on Leases, 400. 
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suring the premises, if coupled with a provision for 
applying the insurance money in reinstating them, 
in case of fire.^ To constitute a party an assignee, 
it is necessary that he should take the identical term 
of the lessee, and the whole of the lessee's estate in 
the premises. If the lessee reserves to himself a 
reversion, however trifling, even of a week or a day, 
the transaction will amount to an underlease, which 
will neither give the new tenant any right to enforce 
the covenants against the landlord, nor subject him 
to liability to perform the covenants in the original 
lease. All persons taking the estate of the lessee, 
oither by the act of the parties, or of law, are as- 
signees.^ That a mortgagee taking possession of a 
leasehold estate, by virtue of his mortgage, will be 
liable to pay the rent, and perform all the covenants 
which run with the land, has been already stated. 

Sec. 116. Leases for mining and for pumping 
coal oil, have attracted so much attention that a few 
words may be devoted to that subject. Coal oil wells 
are governed by the same principles of law as mines, 
and, to some extent, on account of the fluid nature of 
the product, underground waters.^ The first inquiry 
of the searcher will be as to the right of the occu- 

1 Spencer's Oase, 1 Smith's L. 0. SO ; 2 Piatt on Leases, 40S ; 
Keppell y. Bailey, 2 Myl. & Eean, 537 

2 2 Piatt on Leases, 419. 

8 Crabb on Real Property, sec. 98 ; Phear on Rights of Water { 
Piatt on Leases. 
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pant to grant a license or lease. This involves an 
examination of his title ; for no tenant for life can 
open a new mine or oil well, though he is allowed to 
work one already existing on the premises.^ As the 
wife is dowable of mines,' her release of dower is ne- 
cessary for the protection of the tenant. If no pe- 
riod is fixed in the lease, it commences, at common 
law, immediately, and continues a lease for the life 
of the tenant. The modifications of this rjkle by 
statute, in the several states, have been mentioned, in 
the chapter on deeds. In the state of West Vir- 
ginia, no estate, for a term of more than five years, 
in lands, can be conveyed, unless the conveyance be 
declared by writing, sealed and delivered. The words 
"doth demise unto the said N. B. his legal repre- 
sentatives and assigns," describing the property, are 
a sufficient statement of the formal words of convey- 
ance in a lease. No subscribing witnesses are neces- 
sary ; but the instrument can not be admitted to re- 
cord unless acknowledged by the grantor before the 
recorder of the county;^ or proved by three wit- 
nesses before him ; or acknowledged by the grantor 
before two justices of the peace acting jointly, and 
certified by them to the recorder. Where the rights 
of a married woman are concerned, the certificate 
must show that she was examined privily and apart 
from her husband, and that the writing was shown 

1 Orabb; sec! 100 ; 1 Piatt on Leases, 21. 

2 Stougliton y. Leigh, 1 Taanton, 402. 
8 Actfl of W. Va. 1863, p. 3. 
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and fully explained to her, and that she then ac- 
knowledged the writing to be her act, and declared 
that she had willingly executed the same, and did 
not wish to retract it. The laws of real property 
in Virginia and West Virginia are the same, all the 
statutes of the former remaining in force in the lat- 
ter, without change. Unless the lease contains clear 
words giving to the grantee the exclusive right 
to work the land for minerals and oil, the grantor 
and his assigns may exercise the right in common 
with him.* Mines in a highway belong to the owner 
of the adjacent soil. 

Sec. 117. In the bona fide exercise of the right of 
dominion over his own land, the owner may dig in 
any part of it, subject to the right of the adjacent 
owner to have the natural support of the soil as it 
existed in a state of nature.^ A well may be sunk 
in any part of the land, though the effect may be to 
dry adjacent wells by cutting off their supplies, pro- 
vided it is honestly done, in the exercise of a right, 
and not with a malicious design to injure the neigh- 
bors.^ 

Sec. 118. Great care is necessary in drawing the 

1 ChetJiam V. Willinmwn, 4 East, 469; Crabb, sec. 100. 

S Lasala v, Holbrook, 4 Paige, 169; Thur$foti v. Ilnueock, 12 Maes. 
223; Humphries v. Broffdetif 12 Queen's Boncb, 7H9; Barrvi t. i?y- 
ding, 5 Meeson A Wehby, 60. 

3 Acton y. BlunJell, 12 Meeson & Welsby, 324. 
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leases, or in advising upon the acceptance of an as- 
signment of a lease, with respect to the covenants 
binding the lessee to work the mine or well. K the 
lessee has engaged to pay to the landlord a certain 
proportion of the value of the oil to be raised, " un- 
less prevented by unavoidable accident from working 
the well," he is not excused at law, by the circum- 
stance that obstacles of an unexpected nature have 
happened to the well itself, so that the cost of rais- 
ing the oil would be greater than its value when 
raised. Unavoidable accident, means an accident 
physically unavoidable.' So, where- the tenant was 
lessee of a coal mine, at the rent of £300 a year, and 
subject to a royalty of ten shillings for every wey 
of coal raised in each year above six hundred, that 
being the quantity considered to be paid for by the 
£300 a-year, and the plaintiflF was authorized to ter- 
minate the lease on the coal being worked out, and 
the plaintiff worked the mine for several years, till, 
when it was nearly exhausted, he was prevented by 
accidents and defects in it from continuing to work 
it, except at a ruinous expense; the court refused to 
restrain the defendant from suing for the £300 a- 
year, although the plaintiff offered to pay him ten 
shillings per wey for all the remaining coal.^ But 
where the tenant agreed to work a coal mine so long 
as it was "fairly workable," it was held that the 

1 Morrit y. Smith, 3 Douglass, (English) 279. 
3 PhilUpa T. Jonetf 9 Simons, 519. 
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mere existence of coal in the mine, of such a descrip- 
tion that it would not pay to work it, did not oblige 
the tenant to continue working the mine at a dead 
loss.^ 

Seo. 119. Covenants respecting the payment of 
rent or royalty, and the mode of use of the mine or 
well, run with the land, and bind the assignee. In 
those states where there is a law of distress, the land- 
lord would have a right to distrain oil found on the 
premises to pay rent in arrear, in the same manner 
as any other product of the land. Where rent is re- 
served in kind, as is usual, a sale will not divest the 
landlord's right to follow his share into the hands of 
even innocent purchasers, without notice; and a 
court of equity would restrain any disposition of the 
oil, if made or threatened, with a view to defeat the 
rights of the landlord. His right, where rent is paid 
in kind, is in the nature of an equitable lien. 

I Jon€9 r. Sheara, 7 CarringtoQ & Payne, 846. 
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\_The Act requiring stamps was repealed June 2, 1872, took 

effect October 1, 1872.] 

CHAPTER IX. 

STAMPS. 

Sbo. 120. Stamps required on deeds. 

*' 121. Stamps on mortgages. 

" 122. Stamp necessary before recording. 

'* 123. Unstamped instruments invalid. 

" 124. Stamps on leases. 

" 125. Instrument may require agreement stamp. 

Sec. 120. By the provisions of the Internal Rev^ 
enue Act, all deeds executed since July 1, 1862, re- 
quire an internal revenue stamp. . The stamp re- 
quired for deeds executed subsequent to that date, 
and prior to August 1, 1864, are for any deed, in- 
strument, or writing, whereby any lands, tenements, 
or other realty sold shall be granted, assigned, trans- 
ferred, or otherwise conveyed to, or vested in the pur- 
chaser or purchasers, or any other person or persons 
by his, her, or their direction, when the consideration 
or value exceeds one hundred dollars, and does not 
exceed five hundred dollars, fifty cents; when the 
consideration exceeds five hundred dollars and does 
not exceed one thousand dollars, one dollar ; exceed- 
ing one thousand dollars and not exceeding two 
thousand five hundred dollars, two dollars; exceeding 
two thousand five hundred and not exceeding five 
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thousand dollars, five dollars ; exceeding five thou** | 

sand dollars and not exceeding ten thousand dollars, 

ten dollars; exceeding ten thousand dollars and not 

exceeding twenty thousand dollars, twenty dollars; 

and for every additional ten thousand dollars, or 

fractional part thereof, in excess of twenty thousand 

dollars, twenty dollars.^ I 

The omission of the stamp on deeds executed prior 
to June 30, 1864, is not fatal ; but they may be after- I 

ward stamped in the presence of the court, register | 

or recorder.^ On deeds made on or after August 1, 
1864, the stamps required are, when the considera- 
tion or value does not exceed five hundred dollars, 
fiftv cents ; when the consideration exceeds five hun- 
dred dollars and does not exceed one thousand dol- 
lars, one dollar ; and for every additional five hun- 
dred dollars, or fractional part thereof, in excess of 
one thousand dollars, fifty cents.^ 

Sec. 121. The act of July 1, 1862, required 
mortgages, and deeds of trust in the nature of mort- 
gages, of either real or personal property, to be 
stamped in the same manner, and to the same amount 
as deeds, by that act, were required to be stamped J 
This act continued in force until August 1, 1864.* 



1 12 U. S. Stat. 481 ; 13 U. S. Stat. 291, sec. IM. 
3 13 U. S. Stnt. 295, sec. 163. 

3 13 U. S. Stat. 299. 

4 12 U.S. Stat. 482. 

« 13 U. S. Sut. 291, eec. 151. 
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The act of March 3, 1863, required on every transfer 
of a mortgage, lease, or policy of insurance, a stamp 
duty to be paid equal to that imposed on the original 
instrument.^ These acts were repealed by the 173d 
section of the act of June 30, 1864, but were con- 
tinued in force as to stamp duties until the first day 
of August, 1864.^ By this last act, the stamps re- 
quired are on all mortgages of lands, estate, or proper- 
ty, real or personal, heritable or movable, whatsoever, 
where the same shall be made as security for the pay- 
ment of any definite and certain sum of money lent 
at the time, or previously due and owing and for 
borne to be paid, being payable; also, any convey- 
ance of any lands, estate, or property whatsoever, in 
trust to be sold or otherwise converted into money, 
which shall be intended only as security, and shall be 
redeemable before the sale or other disposal thereof, 
either by express stipulation or otherwise; or any 
personal bond given as security for the payment of 
any definite or certain sum of money exceeding one 
hundred dollars, and not exceeding five hundred dol- 
lars, fifty cents ; exceeding five hundred dollars and 
not exceeding one thousand dollars, one dollar ; and 
for every additional five hundred dollars, or fractional 
part thereof, in excess of one thousand dollars, fifty 
cents; provided, that upon each and every assign « 
ment or transfer of a mortgage, lease,^ or policy of 

1 12 U. S. Stat. 720. 

2 13 U. S. SUt. 303, 291. 

8 But see note page 180, as to leases. 
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inaurance, or the renewal or continaance of any 
agreement, contract, or charter, by letter or other- 
wise, a stamp duty shall be required and pai 1 equal 
to that imposed on the original instrument.' When^ 
ever any bond or note shall be secured by mortgage, 
but one stamp is required to be placed on such pa- 
pers, provided that the stamp duty placed thereon 
shall be the highest rate required for said instru- 
ments or either of them.^ In such cases, it is sug* 
gested that the most convenient way is to stamp the 
recordable instrument, rather than the note or bond,^ 
and to state upon the face of the latter that it is "se- 
cured by mortgage, which is stamped to the amount 
of" so much, naming it. This is a safeguard against 
the loss of the instrument, and precludes any dispute 
whether the instrument is properly recordable, as 
stated in the next section, and enables the holder of 
the note to judge if the proper stamp has been af- 
fixed, 

Seg. 122. It is not lawful to record any instru- 
ment, document, or paper, required by law to be 
stamped, unless a stamp or stamps of the proper 
amount shall have been affixed ; and the record of 
any such instrument, upon which the proper stamp 
or stamps shall not have been affixed, is utterly voi 1, 
and can not be used, in evidence.^ 



1 13 U. S. Stat. 300. 

2 13 U. S. StaU 294, sec. 160. 
S 13 U. S. Stat. 292, sec. 152. 
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Sec. 123. The 158th section of the Internal Rer* 
enue Act of June 30, 1864, provides that any person 
who shall make, sign, or issue, or who shall cause to 
be made, signed, or issued, any instrument, document 
or paper of any kind or description whatsoever, with- 
out the same being duly stamped^ or having thereupon 
an adhesive stamp for denoting the duty chargeable 
thereon, with intent to evade the provisions of the 
act, shall, for every such offense, forfeit the sum of 
two hundred dollars, and such instrument, document 
or paper, shall be deemed invalid and of no effect; 
provided, that the title of a purchaser of land by a 
deed duly stamped, shall not be defeated or affected 
by the want of a proper stamp on any deed convey- 
ing said land by any person from, through, or un- 
der whom his grantor, claims or holds title.* The 
searcher should carefully observe whether the record 
shows that the deed or mortgage was stamped with 
an internal revenue stamp, and the amount of it. The 
only proper mode is to copy the stamp verbatim into 
the record, and from the record into the abstract. To 
Bay that the deed was " properly stamped," is not to 
state the necessary facts, but merely to express an 
opinion upon facts which the abstract does not dis- 
close.^ 

Sec. 124. Upon a lease, agreement, memorandum, 

1 13 U. S. Stat. 293, eec. 158. Since altered, see note, p. 181. 
S Baioard t. Smith, 4 Bingham's New Cases, 184; Pillbrow y PUk 
\nnc, 5 Common Bench, 440 \ 1 Crompton k Meeson, 332. 
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or contract of hire, use, or rent of any land, tene- 
ment or portion thereof, the act, from July 1, 1862, 
to August 1, 1864, provided for a stamp duty of fifty 
cents, if the period of time did not exceed three years; 
and one dollar, if it exceeded three years. The act 
of June 30, 1864, which took effect as to the amount 
of stamps from August 1, 1864, fixed the amount of 
the stamp, where the rent or rental value is three 
hundred dollars per annum, or less, at fifty cents ; 
where the rent or rental value exceeds the sum of 
three hundred dollars per annum, for each additional 
two hundred dollars, or fractional part thereof, in ex- 
cess of three hundred dollars, fifty cents.^ In coal 
oil leases, the amount of the stamp is determined by 
the annual value of the income. 

Sec. 125. In practice, it will be observed that 
there are many instruments which are not within the 
scale of the stamp duties mentionei in the preceding 
sections. It is, however, suggested that every instru- 
ment not within any of the enumerated cases, is 
within the clause requiring stamps upon agreements. 
The stamps appropriate to agreements, and the mode 
of canceling stamps, were mentioned in sec. 2. No 
stamp is required on any certificate of the record of 
a deed or other instrument of writing, or of the ac- 
knowledgment or proof thereof by attesting wit- 
nesses.^ 

1 12 U. S. Stat. 482 ; 13 U. S. Stat. 800. 

2 13 U. S. Stat. 294, sec. 160. 
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CHAPTER X. 

OF THE FORMS OF DEEDS AND MORTGAGES, AND OIL 

LEASES. 



Sew. 


126. 


In Pennsylvania. 




127. 


In Ohio. 




128. 


In Kentucky. 




129. 


In Indiana. 




130. 


in Iowa. 




131. 


In Illinois. 




132. 


Oil Lease. 



Sec. 126. The following forms are those now in 
use in Pennsylvania for deeds and mortgages : 

FORM OF DEED. 

This Indenture, made the day of , in the 

year of our Lord, one thousatid eight hundred and 

, between , of the other part, witnesseth, 

that the said , for and in consideration of the 

sum of , lawful money of the United States of 

America, unto , well and truly paid by the said 

, at and before the sealing and delivery of these 

presents, the receipt whereof is hefeby acknowledged, 
granted, bargained, sold, aliened, enfeoffed, re- 
leased and confirmed, and by these presents 

grant, bargain, sell, alien, enfeoff, release and confirm 

unto the said , heirs and assigns, ; to« 

gether with all and singular the , ways, waters, 

water-courses, rights, liberties, privileges, heredita- 
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ments and appurtenances, whatsoever thereunto be- 
longing, or in anywise appertaining, and the rever- 
sions and remainders, rents, issues and profits there- 
of ; and all the estate, right, title, interest, property, 

claim and demand whatsoever of , in law, equity, 

or otherwise howsoever, of, in and to the same, and 

every part thereof, , to have and to hold the 

said , hereditaments and premises hereby 

granted or mentioned, and intended so to be, with 

the appurtenances , unto the said , heirs 

and assigns to and for the only proper use and be- 
hoof of the said , heirs and assigns forever. 

And the said , heirs, executors and adminis- 
trators, do , by these presents, covenant, grant 

and agree to and with the said , heirs and as- 
signs, that , the said , heirs, all and singular 

the hereditaments and premises herein above de- 
scribed and granted, ©r mentioned and intended so 

to be, with the appurtenances, unto the said , 

heirs and assigns, against , the said , heirs, 

and against all and every other person or persons 
whomsoever lawfully claiming or to claim the same, 

or any part thereof, shall and will warrant 

and forever defend. In witness whereof, the said 
parties to these presents, have hereunto interchange- 
ably set their hands and seals. Dated the day and 
year first above written. 

Sealed and delivered in the presence of us,- 

Witness my hand and seal the day and year above 
said^ [Seal.] 



\ 



FORMS. 161 



The day of , A^mo Domini^ 18 — , before 

me, one of the , for the of , came the 

above-named, , and in due form of law, acknowl- 
edged the above Indenture to be their , act and 

deed, and desired the same might be recorded as 

Buch — the said , being of full age, separate and 

apart from — ; — husband, by me examined, declared 

that did voluntarily and of own free will 

and accord, seal and as act and deed deliver 

the said Indenture without any coercion or com- 
pulsion of said husband — , the contents there- 
of having first been by me fully made known unto 



Received the day of the date of the above Inden- 
ture, of the above named . 

FORM OF MORTGAGE. 

This Indenture, made the day of , in 

the year of our Lord, one thousand eight hundred 
and , between , of the other part. 

Whereas, the said , in and by obliga- 
tion or writing obligatory under hand and seal 

duly executed, bearing even date herewith, stand 

bound unto the said , in the sum of , lawful 

money of the United States of America, conditioned 

for the payment of the just sum of , lawful 

money aforesaid, at the expiration of year from 

the date thereof, together with interest thereon at 
the rate of per cent, per annum, payable half- 
yearly, without any fraud or further delay. 
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Provided, however, and it is thereby expressly 
agreed, that if at any time default shall be made in 
the payment of the interest as aforesaid, for the 

space of days after any — payment thereof 

shall fall due, then and in such case the whole prin- 
cipal debt aforesaid shall, at the option of the said 

, executors, administrators or assigns, become 

due and payable immediately ; and payment of said 
principal, and all interest thereon, may be enforced 
and recovered at once, anything therein contained to 
the contrary thereof notwithstanding, as in and by 
the said recited obligation and the condition thereof, 
relation being thereunto had, may more fully and at 
large appear. 

Now, this Indenture witnesseth, that the said 
, as well for and in consideration of the afore- 
said debt or principal sum of , and for the better 

securing the payment of the same with interest as 
aforesaid, unto the said , executors, adminis- 
trators and assigns, in discharge of the said recited 
obligation as for and in consideration of the further 

sum of one dollar unto , in hand well and truly 

paid by the said , at and before the sealing 

and delivery hereof, the receipt whereof is hereby 

acknowledged, granted, bargained, sold, aliened, 

enfeoffed, released and confirmed, and by these pre- 
sents grant, bargain, sell, alien, enfeoff, release 

and confirm unto the said , heirs and assigns, 

•^ — • together with all and singular the , ways, 
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waters, water courses, rights, liberties, privileges, 
improvemeiits,hereditaments and appurtenances what- 
soever thereunto belonging, or in anywise appertain- 
ing, and the reversions and remainders, rents, issues 
and profits thereof, . 

To have and to hold the said , hereditaments 

and premises hereby granted, or mentioned and in- 
tended so to be, with the appurtenances, unto 

the said , heirs and assigns, to and for the only 

proper use and behoof of the said , heirs and 

assigns forever. 

Provided always, nevertheless, that if the said 
— : — f, heirs executors, administrators or assigns, do 
and shall well and truly pay, or cause to be paid, 
unto the said , executors, administrators or as- 
signs, the aforesaid debt or principal sum of , 

on the day and time hereinbefore mentioned 

and appointed for payment of the same, together 
with interest, as aforesaid, without any fraud or fur- 
ther delay, and without any deduction, defalcation, 
tfi abatement to be made of anything, for or in re- 
spect of any taxes, charges or assessments whatso- 
ever, that then, and from . thenceforth, as well this 
present Indenture, and the estate hereby granted, as 
the said recited obligation shall cease, determine, 
and become void, anything hereinbefore contained to 
the contrary thereof, in anywise notwithstanding. 
And provided, also, that it shall and may be lawful 
for the said , executors, administra»*ors or as- 
signs, when and as soon as the principal debt or sum 



164 FORMS. 

hereby secured shall become due and payable as 
aforesaid, or in case default shall be made for the 

space of days in the payment of interest on 

the said principal sum, after any payment 

thereof shall fall due as aforesaid, to sue out forth- 
with a writ or writs of scire facias upon this Inden- 
ture of mortgage, , and to proceed thereon to 

judgment and execution for the recovery of the said 
principal debt, and all interest due thereon, without 
further stay, any law, usage or custom to the con- 
trary notwithstanding. 

In witness whereof, the said parties to these pres- 
ents have hereunto interchangeably set their hands 
and seals. Dated the day and year first above 
written. 

Sealed and delivered in the presence of us, the 
said indenture having first had affixed thereto - rev- 
enue stamp- of the United States, of the denomina- 
tion or value of . 

On the day of Anno Domini 18 — be- ■ 

fore me, personally appeared the above named | 

and in due form of law acknowledged the above 

Indenture of Mortgage to be act and deed, and ] 

desired the same might be recorded as such. 

Witness my hand and seal the day and year afore- 
said. [seal.] 

Sec. 127. In Ohio, a mortgage is a deed, with a 
clause of defeasance. With that exception, the two 
instruments are in form identical. The omission of 
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the proviso, in the following form, will therefore 
make the instrument a deed. 

FORM OF DJEED AND MORTGAGE. 

Know all men by these presents : that in 

consideration of to paid by the re- 
ceipt whereof is hereby acknowledged, do- hereby 

grant, bargain, sell and convey to the said 

heirs and assigns forever, and all the estate, ti- 
tle and interest of the said either in law or in 

equity, of, in and to the said premises; together 
with all the privileges and appurtenances to the 
same belonging, and all the rents, issues and profits 
thereof; to have and to hold the same to the only 
proper use of the said , heirs and assigns for- 
ever. And the said for and for 

heirs, executors an\i administrators, do- hereby cov- 
enant with the said heirs and assigns, that 

the true and lawful owner- of the said premises, and 
ha- full power to convey the same ; and that the ti- 
tle so conveyed, is clear, free and unincumbered; 

and further, that will warrant and defend the 

same against all claim or claims of all persons whom- 
soever, 

[Provided, nevertheless, that then these pres- 
ents shall be void.] 

In witness whereof, the said hereby release 

right and expectancy of dower in the said 

premises, ha- hereunto set hand- and seal-, 
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this day of , in the year of our Lord, one 

thousand eight hundred and . 

Signed, sealed, and delivered in presence of us : 



The State of , County of , ss. 

Be it remembered, that on the day of , 

in the year of our Lord, one thousand eight hundred 

and , before me, personally came the 

grantor- in the foregoing Mortgage Deed, and ac- 
knowledged the signing and sealing thereof to be 
voluntary act and deed, for the uses and pur- 
poses therein mentioned. And the said of the 

said being examined by me, separate and apart 

from said husband-, and the contents of said 

Mortgage being by me made known and explained 
to , as the statute directs, declared that 



did, voluntarily, sign, seal and acknowledge 

the same, and that still satisfied therewith, as 

act and deed, for the uses and purposes therein 

mentioned. 

In testimony whereof, I have hereunto subscribed 

my name and aflSxed my seal, on the day and 

year aforesaid. 

Seo. 128. The remark made in the last section, 
with respect to the identity of form of deeds and 
mortgages, applies to Kentucky. 

FORM OF DEED AND MORTGAGE. 

Know all men, that in consideration of — 
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to paid by , the receipt whereof is here- 
by acknowledged, do hereby bargain, sell and convey 

to the said , heirs and assigns forever, the fol-= 

lowing real estate, to wit : , together with all 

the privileges and appurtenances to the same be- 
longing, to have and to hold the same to the said 

heirs and assijgns forever. The grantor 

heirs, executors, and administrators, hereby coven- 
anting with the grantee heirs and assigns that 

the title so conveyed is clear, free, and unincum- 
bered, and that will warrant and defend the 

same against all claims whatsoever. 

Provided always, that if the said shall cause 

to be paid unto the said then these presents 

shall be void. 

In witness whereof, the said hereunto set 

hand this day of in the year 186-. 

Teste : . 



Commonwealth of Kentucky, set. 

I , clerk of the county court for the county 

aforesaid, do certify that this Deed from to 

was this day produced to me in my oflSce by 

said grantor- and acknowledged by to be ■ 

act and deed. 

Given under my hand this day of in 

the year 186-. Clerk. 

D. C. 

Sec. 129. The following forms of deeds and 
mortgages are in use in Indiana. 
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FORM OF DEED. 

This indenture witnesseth, that of 

county, in the state of convey and ^v^arrant to 

of county, in the state of for the 

sum of the following real estate in county, 

in the state of , to wit : 

In witness whereof, the said ha- hereunto set 

-h — hand- and seal day of — 186-. 

[seals.] 

State of Indiana, county, set.: 



Before me, in and for said county, this 



day of 186 acknowledged the execution 

of the annexed Deed. 

Witness, my hand and seal. 

[seal.] 

FORM OF mortgage. 

This indenture witnesseth, that of coun- 
ty, in the state of mortgage and warrant to 

of county, in the state of the fol- 
lowing real estate in county, in the state of 

, to wit : , to secure the payment, when 

become due, of being the unpaid balance of 

the purchase money for the above described real 
estate, and the mortgagor- expressly agree— to pay 
the sum- of money above secured without relief 
from valuation or appraisement laws. 

In witness whereof, the mortgagor— ha- hereunto 

set -h — hand- and seal- this day of 186-. 

[seals.] 



^^ 
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State of — : — , county, set.: 

Before me, a in and for said county, 

this day of 186-, acknowledged the 

execution of the within Mortgage. 

Witness, my hand and seal. 

[seal.] 

Sec. 130. The following forms of deeds and 
mortgages are in use in Iowa. 

FORM OF DEED. 

Know all men by these presents, that , of 

county, state of , in consideration of the 



sum of dollars, in hand paid by , of 

county, state of , the receipt whereof is hereby 

acknowledged, do- by these presents grant, bar- 
gain, sell and convey unto the said , heirs and 

assigns forever, the following described premises, 

situate in the county of , state of , to- wit : 

; to have and to hold the said premises, together 

with the appurtenances and improvements unto the 

said , heirs and assigns forever. 

And the said , grantor herein, do- hereby 

covenant with the grantee, heirs and assigns, 

that , lawfully seized of said premises; that the 

said premises are free from every incumbrance; 

that good right and lawful authority to sell 

the same ; and hereby covenant to warrant 

and defend the said premises against the lawful 
claims of all persons whomsoever. 
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And the said , — of the said , herehy 

relinquish right of dower, in and to the above 

described premises. 

In witness whereof, , the said grantor ' 

hereunto set hand- and seal-, this daj 

of , A. D., 18—. 

Signed, sealed and delivered in presence of . 

[Seals.] 

State of Iowa, county, ss : 

On this day of , A. D., 18 — , before 

me, , a notary public, in and for said county, 

personally came , to me personally known to 

be the identical person, whose name affixed 

to the above deed as grantor , and acknowledged 

the same to be voluntary act and deed. 

Witness my hand and seal notarial the day and 
year last above written. 

notary public, county, Iowa. 

FORM OF MORTGAGE. 

Know all men by these presents, that , of 

county, state of , in consideration of the 



sum of dollars, in hand paid by , of 

county, state of y the receipt whereof is hereby 

acknowledged, do by these presents grant, bar- 
gain, sell and convey unto the said , heirs and 

assigns, the following described premises situated in 
the county of , state of ^ to- wit : ; to 
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have and to bold the said premises unto the said 
heirs and assigns forever. 

And the said , grantor herein, do hereby 

covenant with the grantee, heirs and assigns, 

that -^- — lawfully seized of said premises ; that the 
said premises are free from every incumbrance ; that 

good right and lawful authority to sell the 

same ; and do hereby covenant to war- 
rant and defend the said premises .against the lawful 
daims of all persons whomsoever. 

And the said , of the said , hereby 

relinquish right of dower in and to the above 

described premises. 

Provided, however, should , then this deed tt 

be void, otherwise of force 

In witness whereof, — — — the said grantor 

hereunto set hand and seal, this - — day of 

, A. D., 18—* 

Signed, sealed and delivered in the presence of 



[Seals.] 

State of Iowa, county, ss : 

On this day of , A. D., 18 — , before 

me, , a notary public in and for said county, 

personally came , to me personally known to be 

the identical person whose name affixed 

to the above deed as granted , and acknowledged 

the same to be voluntary act and deed. 
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Witness my hand and notarial seal^ the day and 
year above written. 

Notary public^ county, Iowa. 

Sec. 181. In Illinois, in all alienations of the 
homestead, whether by deed of bargain and sale or 
by mortgage, the wife must execute and acknowledge 
a release of the homestead right. This is made a 
condition to the validity of such alienations by the 
homestead law of 1857. (Patterson v. Kreig, 29 
Ill.i:ep.514.) 

FORM OF DEED. 

This indenture, made and entered into this — ■ 

day of in the year of our Lord one thousand 

eight hundred and sixty , by and between — 

of the county of — :^ — and state of the party 

of the first part, and of the county of 

and state of the party of the second part, 

witnesseth : that the said party of the first part, for 

and in consideration of the sum of dollars, to 

in hand paid, by the said party of the second 

part, the receipt whereof is hereby acknowledged, 
granted,, bargained, sold, aliened, released, con- 
veyed, and confirmed, and by these presents do 
grant, bargain, sell, alien, release, convey and con- 
firm unto the said party of the second part ■■ 
heirs and assigns, the following described real es- 
tate, situate, lying, and- being in the county of — 
and state of known and designated as fol- 
lows, to-wit : 
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To have and to hold, said land and premises, with 
all the appurtenances thereto belonging, or in any 
wise appertaining, unto the said party of the second 

part, heirs and assigns forever ; and the said 

party of the first part, for and heirs, do 

covenant to and with the said party of the second 

part heirs and assigns, that lawfully 

seized of the premises aforesaid, that the same are 

free from all incumbrances whatever ; that will 

warrant and defend the said premises with the ap- 
purtenances, unto the said party of the second part 

heirs and assigns, against the lawful claims of 

and heirs, executors, and administrators, 

or any other person or persons claiming or to claim 
title to the same or any part thereof. 

In testimony whereof, the said , the party of 

the first part hereunto set hand and seal, 

on the day and date first above written. 

Signed, sealed, and acknowledged in presence 

of . [seals.] 

State of Illinois, county, ss. 

I, of said county, do certify that , whose 

signature appear to the foregoing Deed, and who 

personally known to me to be the person who 

subscribed and executed the same, did acknowledge 

the same to be free act. and deed, for the uses 

and purposes herein mentioned. And wi— 

of said who also personally known to me, 

and whose signature also appears to said Deed, having 
been by me made acquainted with the contents and 
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■ .^^^^— ^— I, , , I.. ■ I 

meaning thereof, and examined separate and apart, 
and without the hearing of — -— said husband- ao« 

knowledged that executed the same, and relin- 

quished right of dower in the premises therein 

conveyed, voluntarily, freely, and without compul^ 
sion of ■ said husband-. 

In testimony whereof, I have hereunto set my 

hand and seal this day of A. D. 186-. 

[seal.] 

form of mortgage. 

This indenture, made this day of la 

the year of our Lord one thousand eight hundred 

and sixty between party of the first part, 

and party of the second part, whereas, the 

said party of the first part, is justly indebted to the 

said party of the second part, in the sum of • 

secured to be paid by certain . 

Now, therefore, this indenture witnesseth, that the 
said party of the first part for the better securing 
the payment of the money aforesaid, with interest 
thereon, according to the tenor and efiect of the 
said above mentioned ; and, also, in considera- 
tion of the further sum of one dollar to > in 

hand paid by the said party of the second part, at 
the delivery of these presents, the receipt whereof 
is hereby acknowledged, ha- granted, bargained, sold 
and conveyed, and by these present j do- grant, bar- 
gain, sell and convey unto the said party of the sec- 
ond part heirs, and assigns forever, all -- — . 
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To have and to hold the same, together with all 
and singular the tenements, hereditaments, privileges 
and appurtenances thereunto belonging, or in any- 
wise appertaining. And also all the estate, interest 
and claim whatsoever, in law as well as in equity, 
which the party of the first part, ha- in and to the 
premises hereby conveyed unto the said party of the 

secohd part, heirs and assigns and to their only 

proper use, benefit and behoof. And the said 

party of the first part hereby expressly waive—, re- 
lease-, relinquish- and convey- unto the said party 
of the second part heirs, executors, administra- 
tors and assigns, all right, title, claim, interest and 
benefit whatever, in and to the above described 
premises, and each and every part thereof, which is 
given by or results from, all laws of this state per- 
taining to the exemption of homesteads. 

Provided, always, and these presents are upon this 
express condition, that if the said party of the first 

part heirs, executors, or administrators shall 

well and truly pay or cause to be paid to the said 
party of the second part heirs, executors, ad- 
ministrators or assigns, the aforesaid sum of money, 
with such interest thereon, at the time and in the 
manner specified in the above-mentioned ac- 
cording to the true intent and meaning thereof, then 
in that case, these presents and everything herein 
expressed, shall be absolutely null and void. 

In witness whereof, the said party of the first 
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part hereunto set hand- and seal- the day and 

year first above written. 

Sealed and delivered in presence of . 

[seals.] 

State of Dlinois, county, ss. 

I, in and for the said county, in the 

state aforesaid, do hereby certify, that person- 
ally known to me as the same person- whose natne- 
— subscribed to the foregoing Mortgage appeared 
before me this day in person, and acknowledged that 
-he- signed, sealed and delivered the said instru- 
ment of writing as free and voluntary act, for 

the uses and purposes therein set forth. And the 

said wi — of the said having been by me 

examined separate and apart, and out of the hearing 

of husband-, and the contents and meaning of 

said instrument of writing having been by me made 

known and fully explained to , and also 

by me being fully informed of rights under the 

homestead laws of this state, acknowledged that 

had freely and voluntarily executed the same, 

and relinquished dower -to the lands and tene- 
ments therein mentioned, and also all ■; rights 

and advantages under and by virtue of all laws of 
this state relating to the exemption of Uomesteadsv 
voluntarily and freely, and without the compulsion 

of said husband-, and that do- not wish 

to retract the same. 

Given under my hand and sed, tl i — — 

day of A. D. 186-. 



« 
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Sec. 132. The form of oil leases is regulated 
almost wholly by the terms of the contract ; which 
varies according to the views of the parties. The 
following form is the one usually adopted, with more 
or less variation, in Pennsylvania, West Virginia, 
and Ohio. The form of acknowledgment given be- 
low, is appropriate to Ohio. If made in other states, 
the form of acknowledgment will be the same as that 
given in this chapter for deeds. 

OIL LBASB. 

This lease, made this day of A. D. 

186-, by and between and his wife, of the 

county of and state of , of the first part, 

and of the second part, 

Witnesseth : that the said party of the first part, 
in consideration of the stipulations, rents and cov- 
enants, hereinafter contained, on the part of the 
said party of the second part, executors, ad- 
ministrators and assigns, to be paid, kept and per- 
formed, ha- granted, demised and let unto the said 
party of the se(?ond part, — — executors, administra- 
tors and assigns, for the sole and only purposes of mi- 
ning aiid excavating for petroleum, coal, rock, or car- 
bon oil, or other valuable mineral or volatile sub- 
stances, all that certain tract of land, situate in ■ 

county and state of,-- , and bounded and described 

as follows, to -wit: 

To have and to hold the said premises for the said 
purposes only, unto the said party of the second 
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part, — executors, administrators or assigns, for, 

during and until the full end and term of years, 

next ensuing the day and year above written. 

The said party of the second part hereby coven- 
ants, in consideration of the said grant and demise, 

to deliver unto the said party of the first part, 

heirs and assigns, full equal one part of the 

petroleum, coal, rock or carbon oil, or other valuable 
mineral or volatile substances discovered, excavated, 
pumped and raised on the premises herein leased, as 
produced, excavated or pumped in the crude state — - 
the said party of the first part to furnish barrels for 
the same. 

The said party of the first part is to fully use and 
enjoy the said premises for the purpose of tillage, 
except such part as shall be necessary for said mi- 
ning purposes, and a right of way over and across 
said premises to the place or places of mining or 
excavating. The said party of the second part is 
further to have the privilege of using sufficient coal 
or wood from the premises herein leased to run the 
necessary engines for the prosecution of said busi- 
ness ; and also timber-trees to erect all buildings, 
derricks, engine frames or parts thereof, required for 
said mining purposes. The said party of the first 
part covenants to grant to the said party of the sec* 
ond part the right to remove any machinery or fix- 
tures placed on said premises by said party of the 
secoiid part. 

In witness whereof, we, the- said parties of the 
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first and second parts, have hereunto set our hands 
and seals the day and year first above written. 

Signed, sealed, and delivered in the presence 
of . [seals.] 

[Ohio Acknowledgment.] 

State of , county, ss. 

On the day of A. D. 186-, before mo, 

a , in and for said county, personally appeared 

the said and acknowledged the signing and 

sealing of the foregoing instrument to be vol- 
untary act and deed, for the purposes therein named. 

And the said being examined by me, separately 

and apart from her husband, and the contents of said 
instrument having been by me made known to her, 
did declare that she did voluntarily sign, seal and ac- 
knowledge the same, and that she is still satisfied 
therewith. 

Given under my hand and seal, the day and year 
aforesaid. 

Know all men, that of the county of 



and state of , the party of the second part 

in the foregoing lease described, made by to 

on the day of 186-, for and in con- 
sideration of the sum of dollars, the receipt of 

which is hereby acknowledged, do- hereby assign, 
transfer, and set over the said lease and the estate 

thereby granted, utito with all the property 

and rights of property, interests, powers and pos- 
sessions of every kind therein conveyed to : 

to have and to hold the same to assignee 
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aforesaid, and to legal successors in said prop- 
erty and rights, and to assigns, until the expi- 
ration of the term specified in said lease. 

In witness whereof, have hereunto set 

hand- and seal-, this day of , in the year 

186-. 

Signed, sealed and delivered in the presence of 
[seals.] 

State of , county, ss. 

On this day of 186-, before me, , 

in and for said county, personally appeared the 

said , and acknowledged that did sign 

and seal the foregoing instrument, and that the same 
is free act and deed. 

Given under my hand and seal the day and year 
aforesaid. 

Note Z, page 156. The act of March 3, 1865, has since required, 
in cases of assignments of leases, a stamp duty equal to that im- 
posed on the original instrument, increased by a stamp duty on the 
consideration or value of the assignment equal to that imposed 
upon the conveyance of land for similar consideration or value. 

Note 1, page 157. The act of March 3, 1865, allows the instru- 
ment to be stamped afterward, by the permission of the collector of 
the district. If be is applied to within twelve calendar months 
after the making or issuing of the instrument, and is satisfied that 
the omission to stamp it was by reason of accident, mistake, in- 
Advertence, or urgent necessity, and without any willful design to 
defraud the United States, no penalty is required. In other cases, 
» penalty of fifty doUars must be paid before the stamp is affixed. 
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Liens on lands, how created, •-•••• 90 

" in favor of U. S., - - - - - - - .91 

<* law of Penn., -•-••••• 92 

•' " Ohio, ---/.- •••93 

" " Kentucky, --•-^--- 94 

*' ** Indiana, --••.••.95 

" " Illinois, 96 

" ** Iowa, ..-•-•..97 

** ** Kansas, ..••... 93 

Limitations in deeds, efifeet of, • • • • • - 59 

" statutes of, - - • • - - - 80, 106 

£{«|>en(2«nir, law of in Penn., - • • . • • 92(11) 

" " Ohio, - - - . - -93(9) 

" '* Kentucky, ..... 94 (7) 

" -^ Iowa, • - • - - - 97 (6) 

" '• Illinois, - - . '. . 96(11) 

Literal performance, - • . > • m .. .5 

LouisTille, liens of mechanics in, • • . . . 94(12) 

Lunatics, exceptions in favor of, -. • - > 30, 104 

Marketable title, ---.....6 

Married women, - - - '13, 30, 42, 107, 108, 109, 110, 112 
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27 

• 92 (16) 

- ^ - - 93(14) 

- . - ► - 92(12) 

95(8) 

-. 96 (12) 

- 97 (10) 

98(9) 

Military reserves, - - - - • - • - -31 

Miners, liens of in Fenn., ...••>- 92 (16) 

Minos and oil wells, wife dowable of, - - •« - - 116 
Minors, ------•••.14^ IO4 

Misreprosentaiion, amotinting to a fraud, - • - « 11 
Mistake in description of premises, •• - «• • h% 10, 16, 28 
Mortgages, form of in Penn., ------- 126 

Ohio, - 127 

Kentucky, ------ 128 

Indiana, ---•)•- 129 
Iowa, ------- 130 

" Illinois, 131 

Penn. in regard to, * • • - 92 (H). 
Ohio in regard to, - - * • - 93 (12) 
Kentucky in regard to, - - 43^, 94, (10) 
Indiana in regard to, - - - - 95 (6) 

Illinois in regard to, - - • - 96 (10) 
" " Iowa in regard to, " ♦ ^ - - 97 (8) 

" " Kansas in regard to, - - - - 98 (7) 

'* stamps required on, - - - - - - 121 

Katural decay, -----,-« --7 

l^on -residents, --•-•-•-• 80 

l^otioe of judicial proceedings, ------ 103 

Nuisance, ----•-.•«. 8. 

Objections to title, waiver of, - • • • - - -8 
Qooupying claimant, lien of in Ohio, - - • - 98 (16) 

" Kentucky, - - - 94(12) 

" <* Kansas, - - . 93 (10) 

Offensive trades, restraints against, - r - ... 62 
OCRoial bonds, liens created by, in Illinois, - - - - 96 (8) 

Ohio, laws of, - 8, 8, 13, 14, 28, 30 34, 36, 38, 39, 42, 48, 49, 
60, 67, 73, 74, 75, 76, 80, 89, 93, 99, /Ol, 108, 127 
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188 INDEX. 

on lands, leaset of, .... 116, 117, 118, 119, 13S 

Omitsion of Christian name, ...... 73 

" undesigned, relieved against, •.-•-. 12 
Order of sale, to be noticed in abstract, - - - - 104 

Order of eonftrmation, essential to complete sale, . • - 104 
Paper, contract may be written on, • . • . . 1 

pLrobment, contract may be written on, • . . • i 
Parol evidenoe, ---------30 

Parol lease, when valid In Eansaa, . - . - - 47 

" " " Ohio, 93 (M) 

Part performance, --------- 10 

Patent of land from U. 8., - - - - - - - 38 

Payment, to be made within reasonable time, - - - 1 
Pencil, contract may be written with, - - - - - 1 

Pennsylvania, laws of - 3, 14, 30, 41, 48, 49, 50, 70 6, 74, 76, 79, 88, 

89, 92, 107, 126 
Perpetuities, - - - - - - - - -106 

Perpetuity, words of, - - - - • - - - ]07> 108 

Personal liability of agent, -------3 

Philadelphia, taxes in, 92 (i) 

'' lands acquired in, after judgment, - - 92 (9) 

Possession, notice of occupant's rights, . - - - 25 

Posthumous children, - - 106,107,108,110,111,112,113 
Power of attorney, - - - - 8, 42, 45, 48, 73, 88, 94, (4) 

Power of sale, - 96(6), 106 

Preliminary sketch made by searcher, ----- 36 

Presumption of law, --------g 

Pretended titles, statute against granting, - - - - 24, 67 

Prisoners, exceptions in favor of, - - - - - - 31 

Private instructions from principal to agent, . • • 3 

Probate, date of, should be stated in abstract, - - - - 106 

.Proof of law of another state, ------ 40 

Public lands of U. S., mode of surveying, - - - - 32 

Publication in newspapers, notice by, ----- 102 

Puffers, employment of at auction, ------ 11 

Purchase money, buyer must see to application of, - '^ 57 
" " liens in Penn., - - - - - 92 (10) 

" " " Ohio, - 98 (8) 

'* '* payment of, not part performance, - • 10 
purchaser, when not bound to accept a titles - - - 6 
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Qnantitj, grost mistake in, may be eorreoted, - - • - 23 
Quiet enjoymeDt, covenant for, --•-.. ((9 
Banges, how laid off and numbered, • • . • . 32 
Becitals in deeds, - --•>-•.. 72 

Becords, points to be notioed in, - - - • 100, 104, 103 
Bent, forfeiture for non-payment of, - - • • • 71 
'' false statement concerning, fraudulent • • - - 11 
Bents, reserved, effect of, *---... 53 
Bepndiation of contract, when a fraud, - • • • . 10 
" " when allowable, - - • * 11 

Beservations in deeds, - - - • •*• • -58 
Besulting trust, law of Kansas ooncemiog, • - • - 51 
Beserval of judgment, -- - -• • • -99 

Beversion of an estate, ---••• 29, 115 
Boad records, in Ohio, ---•-••93 (17\ 
Sale, order of, notioed in abstract, - • . • . 104 
Bchool-lands, leases of, in Ohio, ••.... 42 

Seals, private, in what states necessary, • ... 74 
Sections of townships, size of, --•••. 32 

Seizin, covenant of, - - - - • - - • 37 

Shelly's case, rule in, in Ohio, - - - - • . - 108 

Societies, unincorporated, capacity to hold land, - - •> 48 
Specific execution of an agreement, -> - - - - 10 

" performance of covenants, ..... 00 

" " contract, ...... 35 

Stamp, instrument without, invalid, . • • » . 123 
" neeessary before recording, -----. 122 

" omission to cancel, -..•••. 2 

** required on deeds, ....... 120 

" '* mortgages, - - - • • -121 

" " leases, -...-.. 124 

" ". agreements, - - - • - -125 

" " when required, - - - - - 2, 3, 4 

State in which the land lies, - • - - • - 33, 34 
Statutes of descent and distribution, ..... 106 

" frauds, - . - - - - 1, 3, 4, 93 (W) 

" limitations, .--...•- 30,106 

" uses, ---------48 

" wills, 106 

Surveying, importance of knowledge of, - - - - 16 
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Sunreyor's eb»{n, deaeription of, - - * - - - It 
0orreya, ioonrriDg expenses for, --.-•• IIB 
Taxes, l»w of Peon., ..«.•*. 92 ()) 

«' Ohio, 93 (1) 

" Kentvcky, ...-*. 94 (I) 

•* Indiana, - " - • " « - 95 (i) 

'' Illinois, 96(1) 

" Iowa, 97(1) 

'* Kansas, 98 0) 

Tenant of oil wells, righta of, - • - • - - 119 
Term of the court, stated in abstract, • « * . 104 

Testator, name of, stated in abstract, • • • • • 106 

Testimoninm elanse, *.«»-•• -78 
Title, defective or incumbered, - . . • ^ . 6 
" depends on facts external to record, • - - • 14 
** to real property, how transmitted, - • * • 40 
Townships, size and subdivisions of, - - ^ ^ • SS 
Trapeioid, how to determine area of, ----- 3d 

Triangle, " " " ....... 19 

Trust, acceptance of by trustee, - - - - * - 77 

" declaration of in deed, ----...fid 

Trustee, authority of to sell, ....-- 50 

Trustee's expenses, a lien on trust property, - 02 (8), 03, (7), 98 (S) 
Trustees, may convey by power of attorney in Penn., - - 48 
Undisclosed principal, --.-..-- S 

Unrecorded charges, .•.•..-«rt27 
U. 8. internal-revenue act, - • 3, 4, 37, 91 {*), 130, 121, 123, 

123, 124, 125 
U. S. land system, - - .- - - •• - 17 
** liens in favor of, - - - * - - - - 91 

" Statutes, 2, 8, 31, 88, 91 

'' the source of title to all lands, * - - - - 31 

Validity of marriage, title depending on, • . . - 

" will, how determined, ---.-- 106 

Vellum, contract may be written on» . . • ^ .« 1 

Verbal evidence, admissible to prove mistake, - - - 13 

" " when admissible, ----.• 48 

** " when not admissible, . . • - • 8 

Virginia, law of, concerning leases, . - . • . 116 

Warrants of distress under V* S. Btatntes> * - - 91 (1) 
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Warranty, ooyenant of, - - - .- - . - 70 1 

West Virginia, law of concerning leases, .... 116 

Wife, interest of in husband's lands, . • • • - 3 

" name of, effect of omitting in deed, - - • - 48 

" refasal of to join in conveyance, - - - - 13 

Wills, foreign, law concerning in Ohio, . • • - 93 (11) 

'* general principles relating to, - - - - - 105 

" law of in Penn., -.107 

« « Ohio, 108 

« " Kentucky, 109 

" " Indiana, 110 

" « Illinois, Ill 

«' " Iowa, 112 

<* «« Kansas, - - 113 

" noticed in abstract, ----•-• 106 

Writ of error, proceedings on, -•--•- 104 

" execution, noticed in abstraot, •. • • . 104 

Wordfl of grant, - - -- - - - • -60 

Wrongful violence, ----••-.. f 
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